
[Cite as Risner v. Rockwell Internatl., 2005-Ohio-2356.] 

COURT OF APPEALS 
THIRD APPELLATE DISTRICT 

HARDIN COUNTY 
 
 
 

KENNETH RISNER                                     CASE NUMBER 6-05-01 
 
 PLAINTIFF-APPELLANT 
 

v. O P I N I O N 
 
ROCKWELL INTERNATIONAL 
TRAILER AXLE DIVISION, 
NKA ARVIN MERITOR, ET AL. 
 
 DEFENDANTS-APPELLEES 
             
 
CHARACTER OF PROCEEDINGS:  Civil Appeal from Common Pleas 
Court. 
 
JUDGMENT:  Judgment affirmed. 
 
DATE OF JUDGMENT ENTRY:  May 16, 2005 
             
 
ATTORNEYS: 
 
   KURT M. YOUNG 
   Attorney at Law 
   Reg. #0061917 
   709 Madison Ave., Suite 307 
   Toledo, OH  43624-1624 
   For Appellant. 
 
   CHRISTOPHER C. RUSSELL 
   Attorney at Law 
   Reg. #0040506 
   41 South High Street 
   Columbus, OH  43215 
   For Appellee, Rockwell International. 
 



 
 
Case No. 6-05-01 
 
 

 2

   JIM PETRO 
   Attorney General 
   150 E. Gay Street 
   Columbus, OH  43215 
   For Appellee, Ohio Bureau of Workers’ 
   Compensation. 
 
 
Bryant, J.   

{¶1} Appellant Kenneth Risner (“Risner”) brings this appeal from the 

judgment of the Court of Common Pleas of Hardin County dismissing his 

administrative appeal as untimely. 

{¶2} On September 13, 1996, Risner was injured while employed by 

Rockwell International (“Rockwell”).  Risner received payments from the Bureau 

of Workers’ Compensation.  On October 15, 2003, Risner filed a motion to receive 

additional funds for a herniated disc.  The request was denied on December 18, 

2003, by the District Hearing Officer of the Industrial Commission (“IC”).  Risner 

appealed the decision to the Staff Hearing Officer.  On March 16, 2004, Risner’s 

appeal was denied.  Risner filed a notice of appeal with the Common Pleas Court 

on May 26, 2004.  On October 15, 2004, Rockwell filed a motion to dismiss.  The 

Common Pleas Court found that the notice of appeal was timely, but that the 

complaint alleging the facts was filed three months late without good cause.  The 

Court dismissed the complaint as untimely on November 30, 2004.  Risner appeals 

from this judgment and raises the following assignment of error. 
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The trial court committed reversal (sic) error as [Risner] had 
perfected his appeal by timely filing of the notice of appeal with 
the court and dismissal of this court was inappropriate and 
contrary to fundamental fairness. 
 
{¶3} The only issue before this court is whether the petition was timely 

filed. 

{¶4} Once the notice of appeal is filed, the appellant must file within 30 

days thereof the petition setting forth the cause of action.  R.C. 4123.512(D).  In 

this case, the notice of appeal is dated May 26, 2004.  The petition setting forth the 

cause of action was not filed until September 23, 2004, which is 120 days after the 

filing of the notice of appeal.  Clearly, Risner did not file his petition in a timely 

manner.  The Common Pleas Court found that no leave for a late filing was 

requested and no explanation for the late filing was provided.  Thus, the trial court 

did not abuse its discretion in dismissing the appeal as untimely.  The assignment 

of error is overruled. 

{¶5} The judgment of the Court of Common Pleas of Hardin County is 

affirmed. 

                                                                                                   Judgment affirmed. 
 
ROGERS and SHAW, JJ., concur. 
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