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CUPP, J.

{11} William G. Heffner appeals the judgment of the Common Pleas
Court of Mercer County, Probate Division, wherein Beryl Cornwall, was granted a
Civ.R. 60(B) motion for relief from a prior order of said court.

{92} The decedent in the matter is Ralph E. Heffner (the “decedent”).
William Heffner (the “appellant”) is the son of the decedent and the executor of
the decedent’s estate. On March 20, 2002, appellant filed an application to
probate decedent’s will. On July 30, 2002, appellant filed an “inventory and
appraisal” and “schedule of assets” of the estate. The inventory was approved
without exception by order of the probate court on August 30, 2002.

{113} In his will, the decedent had bequeathed three hundred thousand
dollars ($300,000) to Beryl Cornwall (the “appellee”). The appellant, however,

had reported in the inventory and appraisal, a “loan receivable from Beryl

Cornwall” in the amount of $233,800 as an asset of the estate. The “loan
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receivable” appeared as Item 55 on the “schedule of assets” which was attached to
the “inventory and appraisal” submitted to the probate court by appellant.

{14} The appellant alleges that the $233,800 was owed by appellee due to
a series of checks written to her by the decedent prior to his death. The appellant
offset the $233,800 in alleged debt from the amount appellee was to receive as
bequeathed to her by the will. On December 13, 2002, the appellee received a
check in the amount of $66,200 instead of the $300,000 originally bequeathed to
her by the decedent.

{15} OnJanuary 9, 2003, appellee filed a motion pursuant to Civ.R. 60(B)
to obtain relief from the probate court’s order approving the inventory and
appraisal of the decedent’s estate. On January 30, 2003, the probate court found
appellee’s motion to be well taken and vacated its prior order “as to Item 55 of the
schedule of assets” filed by appellant. The remainder of the inventory and
appraisal remain approved by the probate court. It is from this judgment that
appellant now appeals and asserts the following three assignments of error for our
review.

ASSIGNMENT OF ERROR NO. |
The Common Pleas Court of Mercer County, Ohio, Probate

Division erred in holding, as a matter of law, that Appellee was
entitled to notice of the hearing of the Inventory and Appraisal.
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{16} The issue of whether or not the appellant was required to serve
notice of the inventory hearing to the appellee is not significant to the appeal at
hand. In fact, the appellee concedes that, pursuant to R.C. 2115.16," the executor-
appellant was not required by law to send her notice of the inventory hearing.
Furthermore, the record shows that the probate court did not hold that the appellee
was entitled to notice of the inventory hearing and did not use the lack of notice to
the appellee as the basis of its judgment to grant the appellee’s Civ.R. 60(B)
motion upon those grounds.

{7} Accordingly, the appellant’s first assignment of error is overruled.

ASSIGNMENT OF ERROR NO. 111

The Common Pleas Court of Mercer County, Ohio, Probate

Division erred in concluding that there was insufficient evidence

in the record to allow an offset against the bequest for amounts

that the decedent loaned to the legatee, the appellee.

{118} In support of this assignment of error, the appellant argues that
because the probate court had previously approved the inventory of the estate
which “explicitly” listed the “loan receivable” owed by appellee as an asset of the

estate that the “approval amounts to a final judgment barring subsequent action by

the appellee” and that such was “sufficient evidence for the probate court to allow

1 R.C. 2115.16, version H.B. No. 208, effective June 23, 1994, states in pertinent part that: “* * * [t]he
executor or administrator may serve notice of the hearing, or may cause the notice to be served, upon any
person who is interested in the estate. The probate court, after notice to the executor or administrator, either
upon the motion of any interested party for good cause shown or at its own instance, may order that notice
of the hearing is to be served upon persons the court designates. * * *” ( Emphasis added.)
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an offset against the bequest to appellee.” The appellant’s argument is without
merit.

{19} Civ.R. 60(B) states that “[o]n motion and upon such terms as are
just, the court may relieve a party or his legal representative from a final judgment,
order or proceeding * * *.” Emphasis added. This court has previously held that:

The relief available under Civ.R. 60(B) is, specifically, relief

from ‘a final payment, order, or proceeding’. It provides a

means whereby, within strict limitations and under certain

conditions, the consequences of res judicata may be avoided in

the interest of justice. It is precisely because the decree was

final that Civ.R. 60(B) was applicable.?

We thus conclude that the original order approving the inventory was not res
judicata to the Civ.R. 60(B) motion to vacate judgment. A Civ.R. 60(B) motion is
available for precisely this type of situation — to give interested parties an
opportunity to seek relief from a previous order of the court if the party is able to
make the required showing under Civ.R. 60(B), discussed below.

{1110} Furthermore, the probate court’s initial approval of the appellant’s
inventory cannot be said to be conclusive evidence that the loans did in fact exist.

As noted above, the inventory was approved by the probate court without

exceptions being filed. Consequently, the probate court was not provided with

2 In re Estate of Meyer (Sept. 14, 1989), Shelby App. No. 17-87-2; quoting, In Garret v. Garret (1977), 54
Ohio App.2d 25, 28.



Case No. 10-03-06

evidence either substantiating or contradicting the existence of the alleged
$233,800 in loans made by the decedent to the appellee.

{111} For the reasons stated above, the appellant’s third assignment of
error is overruled.

ASSIGNMENT OF ERROR NO. Il

The Common Pleas Court of Mercer County, Ohio, Probate

Division erred in granting Appellee’s motion for relief from

judgment under Civ.R. 60(B).

{112} The appellee maintains that had she received notice of the inventory
hearing, she would have filed an exception to said inventory. However, because
the appellee did not receive notice of the inventory hearing and because the
inventory had been approved by the probate court, the appellee filed a Civ.R.
60(B) motion for relief from the probate court’s order approving the inventory and
appraisal.®

{9113} The decision to grant or deny a Civ.R. 60(B) motion lies within the
sound discretion of the trial court and will not be reversed on appeal absent an
abuse of discretion. Priddy v. Ferguson, Union App. No. 14-99-38, 1999-Ohio-

957; citing Strack v. Pelton (1994), 70 Ohio St.3d 172, 174. The term “abuse of

discretion” connotes more than an error of law or judgment; it implies that the

® A direct appeal of the probate court’s approval of the inventory was not available to the appellee. The
appellee learned of the alleged debt when she received the $66,200 check from the decedent’s estate, far
less than the $300,000 bequeathed to her by the decedent, on December 13, 2002, more than three months
after the probate court’s August 30, 2002 approval of the inventory. See App. R. 4.
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court’s attitude is unreasonable, arbitrary or unconscionable. Arrow Builders Inc.
v. Delawder (Nov. 30, 2000), Marion App. No. 9-2000-70; citing, Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217, 219.

{1114} The three requirements necessary to succeed on a motion for relief
from judgment have been set forth in GTE Automatic Electric v. ARC Industries
(1976), 47 Ohio St.2d 146, at paragraph two of the syllabus. The Supreme Court
of Ohio stated that in order to prevail on a motion brought under Civ.R. 60(B), the
moving party must demonstrate that:

(1) the party has a meritorious defense or claim to present if
relief is granted;

(2) the party is entitled to relief under one of the grounds
stated in Civ.R. 60(B)(1) through (5); and

(3) the motion is made within a reasonable time, and, where
the grounds for relief are Civ.R. 60(B)(1), (2) or (3), not
more than one vyear after the judgment, order or
proceeding was entered or taken.

{115} The record indicates that the appellee has met the first and third
requirements of the GTE test. First, in order for a movant to demonstrate a

“meritorious defense,” the movant’s burden is only to allege a meritorious
defense, not that she will prevail on the defense. A. Van Brackel & Sons, Inc. v.
Schroeder (Sept. 22, 1995), Putnam App. No. 12-95-3. In her motion, the appellee
presented an affidavit in which she avers that she “never borrowed money from

the deceased and never signed any loan documents with the deceased.”

Furthermore, appellant did not provide the probate court with any actual evidence
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or documents, outside of the listing in the inventory and appraisal and schedule of
assets, corroborating the existence of the loans.

{116} In satisfaction of the third requirement of the GTE test, it is
undisputed that the appellee timely filed her motion. The order approving the
inventory and appraisal was made on August 30, 2002, the appellee filed her
motion to vacate on January 9, 2003, well within the one year time limit.

{117} 1t is appellant’s contention, however, that appellee’s Civ.R. 60(B)
motion fails to meet the second requirement of the GTE test. Hence, the critical
issue on appeal is whether appellee’s motion is predicated on one of the five
reasons listed in Civ.R. 60(B).

{1118} Civ.R. 60(B) provides in pertinent part that:

On motion and upon such terms as are just, the court may

relieve a party or his legal representative from a final judgment,

order or proceeding for the following reasons: (1) mistake,

inadvertence, surprise or excusable neglect; (2) newly discovered

evidence which by due diligence could not have been discovered

in time to move for a new trial under Rule 59(B); (3) fraud

** * misrepresentation or other misconduct of an adverse party;

(4) the judgment has been satisfied, released or discharged * * *

or (5) any other reason justifying relief from the judgment. * * *

{1119} When determining of whether relief from a judgment should be
granted, this Court and the Ohio Supreme Court have noted that Civ.R. 60(B) is a

remedial rule to be liberally construed while keeping in mind the competing

principles that litigation must be brought to an end and justice should be done. A.
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Van Brackel & Sons, Inc. v. Schroeder (Sept. 22, 1995), Putnam App. No. 12-95-
3; citing Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17, 20, 21.

{1120} In the case sub judice, although the probate court did not state in its
judgment entry upon which basis, in regards to Civ.R. 60(B)(1) to (5), it relied in
granting the appellee’s motion, we find that the appellant has provided evidentiary
materials containing operative facts which warrant relief under the grounds set
forth in Civ.R. 60(B)(5).*

{121} Civ.R. 60(B)(5) is known as the “catch- all provision” and permits a
court to grant such a motion for “any other reason justifying relief.” This
provision however, cannot be used as a substitute for any other grounds set forth
in the rule. Caruso-Ciresi, Inc. v. Lohman (1983), 5 Ohio St.3d 64, paragraph one
of the syllabus.

{122} We note the generally accepted rule that a Civ.R. 60(B) motion
based upon “any other reason justifying relief from the judgment” should only be
granted “in an extraordinary and unusual case when the interests of justice
warrants [sic] it.” Verco Industries v. Fintastic Centers (Oct. 28, 1998), Marion

App. No. 9-98-17; citing, Adomeit v. Baltimore (1974), 39 Ohio App.2d 97. We

4 The appellant’s Civ. R. 60(B) motion for relief from the probate court’s order approving the inventory
and appraisal did not specify which of the grounds in Civ. R. 60(B)(1) through (5) it specifically relied
upon. However, the appellant argued at the hearing on the motion that she was seeking relief based upon
“mistake, inadvertence or neglect,” and also asked the court “as a matter of fundamental fairness” to
“exercise its discretion and equitable authority” to set aside its previous approval of the inventory so that
she would have the opportunity to ascertain why the executor deducted the alleged loans from her bequest.
Both of appellant’s arguments fall within the purview of Civ. R. 60(B)(1) and (B)(5), respectively.
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also note the basic tenet of Ohio Jurisprudence that cases should be decided
whenever possible on their merits after giving all parties their day in court. Arrow
Builders Inc. v. Delawder (Nov. 30, 2000), Marion App. No. 9-2000-70; citing
Hopkins v. Quality Chevrolet, Inc. (1992), 79 Ohio App.3d 578, 583; (parallel
citations omitted).

{1123} The trial court’s January 31, 2003 judgment entry granting
appellant’s motion for relief from judgment consists of one page in which it
simply found the appellee’s motion to be “well taken” and vacated the order
approving the inventory and appraisal as to item 55 of the scheduled assets. A
judgment granting a Civ.R. 60(B) motion, however, does not require a trial court
to produce a written explanation for its decision to deny or grant relief from
judgment. Koehler v. Rettig Enterprises, Inc. (May 31, 1995), Hancock App. No.
5-94-44. Had appellant desired a more detailed decision, a request pursuant to
Civ.R. 52 for findings of fact and conclusions of law could have been made.’

{9124} The trial court did, however, state on the record at the Civ.R. 60(B)
evidentiary hearing, that “in the matter of fairness, that rather than just arbitrarily
or without notice or some proof, to just deduct two-hundred-and-some [sic]
thousand from a bequest without justification in the record is not really fair,” and

granted the appellee’s motion.

® Koehler, supra; citing, In re Kennedy (1994), 94 Ohio App.3d 414, 417 (observing that a judgment entry
may be general unless a party makes a separate request for separate findings of fact and conclusions of
law).

10
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{1125} The basis of the probate court’s decision to grant the appellee’s
motion, i.e., “fairness,” and to require the appellant to provide the court with
corroborating documents to justify the reduction of the appellee’s bequest, are
valid “reason[s] for justifying relief” from the approval of the inventory under
Civ.R. 60(B)(5).

{1126} A case similar to the case sub judice has previously been decided by
this court. In In re Meyer (Sept. 14, 1989), Shelby App. No. 17-87-2, an inventory
and appraisal was filed, and after notice had been given, a hearing on the inventory
was held on September 15, 1982, in which no exceptions were filed. The trial
court allowed and confirmed the inventory and appraisal. Subsequently, on
February 27, 1984, the executrix filed her final account of the estate with the
probate court.

{1127} Nearly one year and eight months after the hearing on the inventory,
six people who claimed to be beneficiaries under the will filed exceptions to the
inventory and the final account and also filed motions to remove the executrix and
for reappraisal of the real estate in the decedent’s estate, which they contended
was appraised incorrectly and was undervalued by more than $400,000. The trial
court granted the beneficiaries motion to remove the executrix and motion for
reappraisal of the real estate. The executrix appealed the trial court’s judgment to

this Court.

11
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{1128} This Court held that the probate court had abused its discretion by
ordering a reappraisal in part because “there was no proceeding initiated to vacate
the approval of the inventory, there was no justification for the order of
reappraisal, and the probate court abused its discretion in doing the same.” In re
Meyer, supra. The case was then remanded to the probate court.

{129} On remand in September 1986, nearly four years after the original
approval of the inventory and appraisal of the decedent’s estate, the beneficiaries
filed a Civ.R. 60(B) motion to vacate the probate court’s 1982 order approving the
inventory and appraisal. The probate court then granted the beneficiaries’ motion,
vacated the approval of the inventory and again ordered a reappraisal. The
executrix again appealed the judgment of the probate court to this Court.

{1130} The executrix contended that the beneficiaries’ motion to vacate
should have been denied because it did not conform to the requirements for a
motion under Civ.R. 60(B) as set fourth in GTE v. ARC Industries, supra. We
affirmed the trial court’s judgment and concluded that:

* * * [Civ.R. 60(B)] reflects the trial court’s inherent power to

relieve a party from the unjust operation of a judgment, and

absent a clear showing of an abuse of discretion, the trial court’s
action should not be disturbed by a reviewing court® * * * the

trial court was vested with discretion to grant the [60(B)] motion

to vacate [the approval of the inventory] pursuant to Civ.R.
60(B)(5).’

® See, also, In In Re Dissolution of Marriage of Watson (1983), 13 Ohio App.3d 344.
" In re Meyer, supra. We note that R.C. 2115.16 has been revised since the time that this case was decided.
However, the amendment to R.C. 2115.16, which no longer requires notice of the inventory hearing to be

12
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{1131} In the instant case, the appellee timely filed her Civ.R. 60(B) motion,
demonstrated a meritorious defense, and pursuant to Civ.R. 60(B)(5), provided the
probate court with evidence justifying relief from its prior order approving the
inventory and appraisal of the estate. We are, therefore, unable to conclude that
the probate court’s action was arbitrary, unreasonable, or unconscionable when it
granted the appellee’s motion for relief from judgment under Civ.R. 60(B).2

{1132} Accordingly, the appellant’s second assignment of error is overruled.

{1133} Having found no error prejudicial to the appellant herein, in the
particulars assigned and argued, we affirm the judgment of the trial court.

Judgment affirmed.

BRYANT, P.J., concurs.
WALTERS, J., dissents.

WALTERS, J., dissenting.

{1134} Because Appellee failed to meet her burden, as the moving party
filing a Civ.R. 60(B) motion, I must respectfully dissent from the majority herein.

{1135} The majority herein finds that while the trial court did not state in its

judgment entry the basis upon which it granted relief, Appellee provided

served to beneficiaries, is not determinative of the issue at bar. The issue herein is whether the probate
court’s application of Civ.R. 60(B) was proper.

8 For other instances where this Court has affirmed or granted a movant’s 60(B)(5) motion to vacate a
judgment, see A. Van Brackel & Sons, Inc. v. Schroeder (Sept. 22, 1995), Putnam App. No. 12-95-3;
Fairchild v. Drake (Oct. 29, 1991), Marion App. Nos. 9-90-41 and 9-91-6; and State v. Jones (Oct. 29,
1999), Auglaize App. Nos. 2-99-20 and 2-99-21.

13
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evidentiary materials containing operative facts which warrant relief under the
grounds set forth in Civ.R. 60(B)(5), the “catch-all provision.” | disagree.

{1136} First, Appellee, as movant, failed to meet her burden. Further,
Appellee was not entitled to relief under either Civ.R. 60(B)(1), mistake,
inadvertence, or some other neglect, which is the grounds for relief upon which
Appellee based her motion, nor Civ.R. 60(B)(5), which the majority has sua
sponte relied upon.

{1137} In order to merit a hearing and prevail on a motion for relief from
judgment pursuant to Civ.R. 60(B), a movant must comply with the requirements
for all motions as set forth under Civ.R. 7(B).° Civ.R. 7(B) requires that “[a]
motion, whether written or oral, shall state with particularity the grounds therefore,
and shall set forth the relief or order sought.” It must be accompanied by a
memorandum of facts and law. And evidentiary materials containing operative
facts which would warrant relief under the rule must be attached.'® The allegation
of operative facts required must be of evidentiary quality, such as affidavits,
depositions, answers to interrogatories, written admissions, written stipulations, or

other sworn testimony. Unsworn allegations of operative facts contained in a

° Adomeit v. Baltimore (1974), 39 Ohio App.2d 97,102.
1d.

14
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motion for relief from judgment are not sufficient evidence upon which to grant a
motion to vacate judgment.*!

{1138} Appellee’s Civ.R. 60(B) motion was less than one half page in
length, and consisted of the following two paragraphs:

THAT, Beryl Cornwall, is named to receive under Items Il and

IV of the Will of Ralph E. Heffner, the total cash sum of

$300,000.00; and

THAT, when the Inventory and Appraisal was filed on July 30,

2002, Beryl Cornwall was not contacted and did not sign a

proper Waiver of Notice of Hearing on Inventory and she did

not receive a Notice of Hearing on Inventory, all as is more fully

set out in her affidavit in support hereof.

Appellee’s motion was accompanied by her affidavit which set forth a barebones
timeline of the events.

{1139} Looking at the motion and the affidavit submitted, Appellee failed to
meet her burden. The materials submitted, on their face, are devoid of the
necessary facts to establish that she was entitled to relief under any of the grounds
stated in Civ.R. 60(B)(1) through (5). While there is no requirement as to what
exactly movant must submit with her motion, at the very least she must present
allegations of the operative facts to demonstrate that relief is appropriate, since she

has the burden of proof and is not automatically entitled to a hearing. Based on

Appellee’s failure to state and support the specific grounds upon which relief was

11 East Ohio Gas Co. v. Walker (1978), 59 Ohio App.2d 216, syllabus; see, also, State v. Jones 3™ Dist. No.
2-98-01, 1999-Ohio 915.

15
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sought, she failed to meet her burden. Consequently, the trial court abused its
discretion in granting Appellee’s motion.

{1140} Even if Appellee’s motion is considered in conjunction with the
hearing conducted, she still failed to meet her burden. At that hearing, Appellee’s
counsel stated that Appellee’s motion was “obviously based on . . . mistake,
inadvertence, or some other neglect.” Other than counsel’s comments, Appellee
offered no evidence whatsoever to support her claim.

{141} Appellee essentially argued that the inventory should be vacated
because she did not receive proper notice of the hearing on the inventory and that
the waiver of notice she filed did not waive her right to notice of the inventory
hearing. As the majority notes and Appellee concedes, she was not entitled to
notice of the inventory hearing.*> Thus, the failure to provide such notice was
neither a mistake, inadvertence, nor any other type of legal neglect.

{1142} A party cannot obtain relief under Civ.R. 60(B)(1) simply because
she is unsatisfied with a judgment. Instead she must make some showing of why
she was justified in failing to avoid mistake or inadvertence. Neither carelessness
nor ignorance of the law are enough.®> Because Appellee was not entitled to
notice of the inventory hearing, there is no evidence of any mistake or

inadvertence.

“R.C. 2115.16.
13 State v. Bug Inn (Apr. 5, 1991), 2d Dist. No. 90-CA-23 at *2, unreported.

16
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{1143} Appellee has also failed to establish “excusable neglect,” which has
been defined as follows:

The term ‘excusable neglect’ is an elusive concept which has

been difficult to define and apply. Nevertheless, we have

previously defined [it] in the negative and have state that the

inaction of a defendant is not ‘excusable neglect’ if it can be

labeled as a ‘complete disregard for the judicial system.”*
Appellee knew that she stood to gain a substantial sum from Heffner’s estate.
And, knowing that, she failed to take any steps to ensure that she would receive
timely notice of further probate proceedings. Consequently, her failure to take an
active part in monitoring the probate process amounts to neglect, but is certainly
not excusable neglect, since it amounts to a “complete disregard for the judicial
system.”

{1144} Because there was no evidence to support Appellee’s argument of
“mistake, inadvertence, or neglect,” the trial court’s granting of Appellee’s motion
must constitute an abuse of discretion. The trial court concluded that “in [the]
matter of fairness, that rather than just arbitrarily or without notice of some proof,
to just deduct two-hundred-and some thousand from a bequest without any
justification in the record” the earlier inventory must be vacated. However, one

person’s concept of what constitutes “fairness” is not a ground for relief under

Civ.R. 60(B). Even assuming, although | do not concede, that fairness, under

1 Kay v. Marc Glassman, Inc. (1996), 76 Ohio St.3d 18, 20.

17
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these circumstances, might be argued under Civ.R. 60(B)(5), Appellee failed to
raise or support that argument, and thereby waived it in the trial court. Thus, the
trial court’s decision to grant Appellee’s motion on the grounds of fairness
constitutes an abuse of its discretion.

{1145} Finally, because this court cannot sua sponte consider issues that
have not been presented to, considered or decided by the trial court, the majority is
incorrect in finding that Civ.R.60(B)(5) applies.”> Appellee has never raised
Civ.R. 60(B)(5) as grounds for relief. As noted above, Appellee based her motion
on Civ.R. 60(B)(1). And she continues to assert on appeal that the trial court’s
decision should be sustained under Civ.R. 60(B)(1). Thus, it is improper for this
court to determine the case pursuant to Civ.R. 60(B)(5) on appeal.

{1146} In concluding that Civ.R. 60(B)(5) controls, the majority relies upon
this court’s decision in In re Meyer.”® While the majority correctly notes that this
court found the record in Meyer demonstrated that relief was justifiable under
Civ.R. 60(B)(5), the majority fails to acknowledge that the original Civ.R. 60(B)
motion prayed for relief under subpart (5). Thus, this case is distinguishable, as
our conclusion in Meyer was not based upon a sua sponte raising of the issue, as

the majority has done here.

> In re Dismissal of Mitchell (1979), 60 Ohio St.2d 85, 90; Kalish v. Trans World Airlines (1977), 50 Ohio
ST.2d 73, syllabus.
16 (Sept. 14, 1989), 3" Dist. No. 17-87-02, unreported.

18
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{147} Accordingly, based upon the foregoing, | would sustain the third

assignment of error and would reverse the judgment of the trial court.

19
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