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SHAW, P.J.

{11} The plaintiff/appellant, John Zestos, appeals the judgment of the
Common Pleas Court of Defiance County, Ohio, granting summary judgment in
favor of the defendant/appellee, Powertrain Division, General Motors Corporation.

{12} This appeal arises from a worker's compensation claim filed by
Zestos against Powertrain. In August of 1976, Zestos was injured while working
at a General Motors plant in Saginaw, Michigan. Among other injuries, Zestos
sustained a broken elbow and deformed bones in his right arm. Thereafter, he was
medically restricted from performing jobs that required the use of his right arm.

{13} Zestos transferred to the Powertrain plant in Defiance, Ohio, in

1987. Initially, he worked on the "Sonic Tester" job, which required him to use



only his left arm. However, in late 1989 or early 1990, Zestos was relocated to the
"Steering Knuckle" job. This job required more strength and, thus, the use of both
arms. Zestos began experiencing pain in his right arm almost immediately after
beginning this new job. Eventually, he sought medical treatment for this pain and
requested to be placed in a position that would not cause pain to his right arm.
Despite his requests, Powertrain continued to require him to work this same job,
which he did until 1992. On February 26, 1993, Zestos had surgery on his right
arm. After several attempts to return to work after the surgery, Zestos left
Powertrain's employment in November 1993.

{14} Zestos filed a claim application for worker's compensation on July
27,1994. The claim alleged that he injured his right arm and elbow in the course
of and arising from his employment with Powertrain. The claim was disallowed
on January 11, 1995. His appeal was denied by a staff hearing officer on March 9,
1995, and by a commission order dated April 12, 1995. Pursuant to Revised Code
section 4123.512, a notice of appeal to the trial court was filed on June 30, 1995.
Powertrain filed a motion for summary judgment, asserting a statute of limitations
violation, but prior to its disposition, Zestos filed a voluntary motion to dismiss,

reserving the right to re-file within two years.



{15} Zestos filed his case for the second time on September 22, 1998.
Powertrain once again filed for summary judgment on statute of limitations
grounds. On September 26, 2000, the trial court granted this motion in favor of
Powertrain. This appeal followed, and Zestos now asserts two assignments of
error.

{16} "The court of common pleas committed reversible error in ruling
that Plaintiff Zestos was barred in the assertion of his claim by reason of the
statute of limitations, although, Plaintiff Zestos was treated by G.M. Doctor Kane
within 6 months of the start of his pain, ‘and certainly within the time less than one
year', under ORC 4123.84; 2. G.M. waived the statute of limitations by not
claiming nor pleading nor arguing the same before the industrial commission
when the minds and memories of all concerned were sharper; and 3. Mr. Zestos'
time for filing a claim did not occur nor arise until the injury caused him not to be
able to work on his job under, ORC 4123.28; and 4. Under the "Village™ case,
each day of repetitive injury, causes new injury, which is compensable."

{17} "The trial court committed error in denying Plaintiff's Motion to
Compel Discovery; and Memo and Affid's Opposing GM Motion for Summary

Judgment, and for Fees; and Oral Hearing Thereon, filed December 9, 1999,



which denied Plaintiff's inspection of the G.M. file on Plaintiff for labor relation,
benefits, and suggestion awards-each thru denying Plaintiff material evidences,
which would have evidenced G.M.'s knowledge of and dates of Plaintiff's
injuries."”
First Assignment of Error

{18} The standard for review of a grant of summary judgment is one of de
novo review. Lorain Nat'l Bank v. Saratoga Apts. (1989), 61 Ohio App.3d 127,
129. Thus, such a grant will be affirmed only when there is no genuine issue as to
any material fact and the moving party is entitled to judgment as a matter of law.
Civ.R. 56(C). In addition, "summary judgment shall not be rendered unless it
appears * * * that reasonable minds can come to but one conclusion and that
conclusion is adverse to the party against whom the motion for summary judgment
is made, such party being entitled to have the evidence construed most strongly in
his favor." 1d.

{19} The moving party may make his motion for summary judgment in
his favor "with or without supporting affidavits[.]" Civ.R. 56(B). However, "[a]
party seeking summary judgment must specifically delineate the basis upon which

summary judgment is sought in order to allow the opposing party a meaningful



opportunity to respond.” Mitseff v. Wheeler (1988), 38 Ohio St.3d 112, syllabus.
Summary judgment should be granted with caution, with a court construing all
evidence and deciding any doubt in favor of the nonmovant. Murphy v.
Reynoldsburg (1992), 65 Ohio St.3d 356, 360. Once the moving party
demonstrates that he is entitled to summary judgment, the burden then shifts to the
non-moving party to show why summary judgment in favor of the moving party
should not be had. See Civ.R. 56(E). In fact, "[i]f he does not so respond,
summary judgment, if appropriate, shall be entered against him." Id.

{110} Initially, we note that Zestos maintains that Powertrain should be
barred from raising the statute of limitations defense because it failed to assert it
during the industrial commission proceedings. While he is correct in his assertion
that a party's failure to raise an affirmative defense, like statute of limitations, in
accordance with applicable Rules of Civil Procedure waives the party's right to
subsequently raise the defense, Mills v. Whitehouse Trucking Co. (1974), 40 Ohio
St.2d 55, syllabus, this Court has been presented with no record of the filings
before the industrial commission. Therefore, Zestos has no support for his
assertion. In fact, the only relevant evidence in the record is Powertrain's answer,

in which the statute of limitations defense is properly raised. Thus, we cannot



sustain Zestos' assignment of error based upon this argument but must now
consider his other arguments in support of reversal.

{111} Ohio Administrative Code section 4122-3-09(C)(3) establishes the
procedures for processing workers' compensation claims in Ohio. With regards to
the burden of proof, the section mandates: "“The burden of proof is upon the
claimant (applicant for workers' compensation benefits) to establish each essential
element of the claim by preponderance of the evidence. Essential elements shall
include, but will not be limited to: * * * (b) That the application was filed within
the time as required by law[.]" Ohio Admin. Code 4123-3-09(C)(3). Thus, the
claimant has the duty to demonstrate by a preponderance of the evidence that his
claim was timely filed.

{112} The statute of limitations for filing a workers' compensation claim in
Ohio is found in R.C. 4123.84, which reads in relevant part: "(A) In all cases of
injury or death, claims for compensation or benefits for the specific part or parts of
the body injured shall be forever barred unless, within two years after injury or
death: * * * (3) In the event the employer is self-insuring employer, one of the
following has occurred: (a) * * * the employer has furnished treatment by a

licensed physician in the employ of the employer, provided, however, that the



furnishing of such treatment shall not constitute a recognition of a claim as
compensable, but shall do no more than satisfy the requirements of this section."
Thus, this section bars claims for work-related injuries where notice of the injury
is not provided to the commission or bureau within two years after the injury
occurred, Isley v. Mayfield (1988), 61 Ohio App.3d 619, 622, unless an employer
provided medical doctor has treated the employee for the relevant injury.

{113} In his deposition, Zestos testified that he experienced pain in his
right arm almost immediately after beginning the steering knuckle job. Thus,
Powertrain maintains that his injury occurred at that point, in later 1989 or early
1990. According to Powertrain, this would bar Zestos' from recovering because he
did not file a workers' compensation claim until 1994. However, Zestos contends
that his injury did not occur at the moment that he felt pain in his arm but
developed over time as he continued to work the steering knuckle job. He further
asserts that the statute of limitations was satisfied because he sought treatment
from Dr. Kane, a licensed physician under the employ of Powertrain, within the
statutory time period.

{114} Powertrain does not dispute the fact that Zestos sought treatment

from its physician, but rather, that the only documented evidence before this Court



shows that he did not do so until June 8, 1992, which was not until more than two
years after late 1989 or early 1990. In response to this, Zestos contends that he
was treated by Dr. Kane prior to June 8, 1992, as sworn in his affidavit wherein he
states that he sought treatment from Dr. Kane approximately six months to no
more than one year after beginning the steering knuckle job. Contrary to Zestos'
contention, Powertrain maintains that he must affirmatively demonstrate that he
filed his claim within the requisite time period in order to avoid summary
judgment by providing evidence other than his self-serving affidavit that he sought
treatment from Dr. Kane within two years of being injured.

{7115} Powertrain is incorrect in its assertion. Although the Ohio
Administrative Code states that the claimant must show by a preponderance of the
evidence that his claim is timely, at the summary judgment stage the moving party
bears the initial burden of demonstrating that no genuine issue of material fact
exists "concerning an essential element of the opponent's case." Dresher v. Burt
(1996), 75 Ohio St.3d 280, 292. Only after the moving party has satisfied its
burden must the non-movant set forth specific facts showing that there is a

genuine issue for trial. 1d. at 293.



{116} The Ohio Supreme Court has stated that "[a]n injury which develops
gradually over time as the result of the performance of the injured worker's job-
related duties is compensable under R.C. 4123.01(C)." Village v. General Motors
Corp. (1984), 15 Ohio St.3d 129, syllabus. Thus, it follows that an injury may not
necessarily occur until repeated exposure to that which caused the harm. In the
case sub judice, Powertrain has failed to demonstrate that there is no genuine issue
of material fact as to whether the injury to Zestos conclusively occurred the
moment that he felt pain in his arm and that he did not seek treatment from Dr.
Kane within the statutory time frame. In addition, Zestos has presented sufficient
evidence through his deposition and the submitted medical records, including what
appears to be a medical chart maintained by Powertrain, which contains a notation
relating to the condition of Zestos” arm in reference to an “RSLA” from April
1992, to indicate that his claim may have arisen between the onset of the pain and
Dr. Kane's treatment of him. While the exact interpretation of the medical chart
notation is unknown, it would seem to support Zestos’ version of the events.

Thus, construing the facts in a light most favorable to the non-moving party,
summary judgment was improperly granted in this case as genuine issues of

material fact exist regarding when the injury occurred and whether Zestos was

10



treated by Powertrain's physician within the statutory time period. Therefore, this
assignment of error is sustained.
Second Assignment of Error

{117} Zestos next contends that the trial court erred by denying his motion
to compel discovery. He maintains that the requested discovery would have
afforded him an opportunity to examine certain documents containing evidence
regarding Powertrain's knowledge of his injury and of the date on which the injury
occurred.

{118} The Rules of Civil Procedure provide liberal discovery provisions.
Pursuant to Civ.R. 26(B)(1), the scope of discovery includes "any matter, not
privileged, which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking discovery or to the
claim or defense of any other party.” Notwithstanding this wide scope of
permissible discovery, trial courts are given broad discretion in the management of
discovery. State ex rel. Daggett v. Gessaman (1973), 34 Ohio St.2d 55, 57. Thus,
an appellate court reviews discovery issues pursuant to an abuse-of-discretion

standard. Hence, the decision of a trial court regarding discovery will not be
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disturbed unless such decision is unreasonable, arbitrary, or capricious. See
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.

{7119} Zestos made a request for the production of documents to
Powertrain, which read: "request for production, and inspection, of documents, at
defendants GM Powertrain's premises, Defiance, Ohio, with the right to make
copies therof[.]" The following documents were listed for production: medical
records relating to Zestos, Zestos' personnel file, including all grievances, all
documents regarding Zestos' attendance, all information regarding company
improvement suggestions, including possible rewards given, and all records
relating to Zestos' job assignments while employed at the Defiance plant. The
inspection of these documents was to occur on November 11, 1999. However,
Zestos asserts that he was not provided with all the requested documents on that
date, which prompted him to file a motion to compel discovery.

{1120} In his motion to compel, Zestos requested discovery of “all records
in the 'Benefits,' 'Labor Relations,' and 'Suggestion Awards,' Departments * * *,
the 'Preference Slips' in Labor Relations, showing that Mr. Zestos wanted a job

like the Sonic Testers job which he could do with just his left hand."
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{7121} The trial court's judgment entry denying this motion provides no
explanation for its ruling. Thus, we examine the possible reasons for such a
denial. Zestos contends that the requested information would have provided
evidence of Powertrain's knowledge of his injury and of the date on which the
injury occurred. In response, Powertrain argues that the information requested
was for documents at its Defiance plant but that records as to sickness and
accident benefits are kept at its facility in Southfield, Michigan. Powertrain
further asserts that the requested "labor relations"” records and the like are
irrelevant to Zestos' workers' compensation claim.

{122} Much of the information requested under the heading "labor
relations™ is not related to the workers' compensation claim, but rather, it is aimed
at showing that Zestos' initial transfer to the steering knuckle job was retaliatory.
Thus, these type of records would not be relevant to Zestos' workers'
compensation claim, and the trial court did not abuse its discretion in refusing to
compel these documents.

{123} We disagree with Powertrain's argument regarding the "benefits"
records, however. The language used by Zestos in his request for documents reads

that the documents be available for inspection at its Defiance plant, not for only
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the documents kept in the Defiance plant. Where the documents were maintained
does not appear to be relevant to the request. Moreover, documents regarding
medical benefits, doctor's visits, transfer requests made subsequent to being placed
on the steering knuckle job, medical leave, and other similar items are all relevant
to a workers' compensation claim. This is especially true of any documents that
would reflect the exact dates of when Zestos received treatment from Dr. Kane
and that could possibly demonstrate when Zestos' injury occurred. Thus, we
cannot find any reason for the court to have denied the motion to compel as it
relates to these documents nor has the trial court provided any. Therefore, this
assignment of error is sustained as to these documents but overruled as to the
"labor relations™ documents.

{124} For these reasons, the judgment of the Court of Common Pleas of
Defiance County, Ohio is affirmed in part and reversed in part and the matter is
remanded to that court for further disposition in accordance with this opinion.

Judgment affirmed in part,
reversed in part and cause
remanded.

BRYANT, J., concurs.

HADLEY, J., dissents.
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HADLEY, J., dissenting.

{125} | respectfully dissent from the opinion of the majority with regards
to the appellant's first assignment of error because | believe that it misinterprets
both the standard of review for summary judgment and the Ohio State Supreme
Court's holding in Village v. General Motors Corp. | also respectfully dissent
from the majority's decision concerning the second assignment of error because |
do not believe that the trial court abused its discretion in denying the appellant’s
motion to compel discovery.

{126} "[A] party seeking summary judgment, on the ground that the
nonmoving party cannot prove its case, bears the initial burden of informing the
trial court of the basis for the motion, and identifying those portions of the record
that demonstrate the absence of a genuine issue of material fact on the essential
element(s) of the nonmoving party's claims. The moving party cannot discharge its
initial burden under Civ.R. 56 simply by making a conclusory assertion that the
nonmoving party has no evidence to prove its case. Rather, the moving party must
be able to specifically point to some evidence of the type listed in Civ.R. 56(C)

which affirmatively demonstrates that the nonmoving party has no evidence to
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support the nonmoving party's claims.® Once the moving party has satisfied this
initial burden, the nonmoving party must then set forth specific facts, in the
manner prescribed by Civ.R. 56(C), indicating that a genuine issue of material fact
exists for trial.> The nonmoving party may not merely rely on the pleadings nor
rest on allegations, but must set forth specific facts that indicate the existence of a
triable issue.’

{127} In the instant case, Powertrain satisfied its initial burden by showing
that the appellant could not prove an essential element of his case, specifically,
that his claim was timely filed. As the majority concedes, the Ohio Administrative
Code requires that a claimant show by a preponderance of the evidence that his or
her claim is timely. Powertrain points to specific evidence of the type prescribed
in Civ.R. 56(C) to demonstrate that the appellant cannot make such a showing.
Particularly, Powertrain affirmatively shows that the appellant cannot establish
exactly when his injury occurred and that he cannot establish when he sought
medical treatment. This is apparent from the appellant's own affidavit and

deposition. Therein, he states that he began the steering knuckle job sometime in

! Dresher v. Burt (1996), 75 Ohio St.3d 280, 293.
2 Dresher v. Burt, 75 Ohio St.3d at 293.
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late 1989 or early 1990. With regards to when he sought treatment, he states only
that he believes it was within six months to no more than one year after beginning
the job.

{128} The appellee correctly states that, when ruling on a motion for
summary judgment, a court may not consider affidavits based on hearsay,
speculation, or otherwise inadmissible statements.” If the opposing affidavits,
disregarding the inadmissible statements, do not create a genuine issue of material
fact, then the court may grant summary judgment, if the moving party is otherwise
entitled to judgment.®> Thus, the appellee asserts that this court cannot consider the
appellant's affidavit or his deposition for the purpose of establishing when the
appellant received treatment from the appellee's doctor, because the relevant
statements amount to speculation.

{129} | agree with the appellee that neither the appellant's affidavit nor his
deposition testimony establish the existence of a question of fact as to whether the
appellant was treated by the company physician for the purpose of showing that

the statute of limitations was tolled. This is because the appellant never

¥ Shaw v. J. Pollock & Co. (1992), 82 Ohio App.3d 656, 659.
* State ex rel. Martinelli v. Corrigan (1991), 71 Ohio App.3d 243, 248.
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establishes an actual date on which he was treated. Furthermore, because Zestos
put forth no other evidence in support of his claim, in my view, the affidavit and
the deposition affirmatively demonstrate that he cannot prove that his claim was
timely filed.

{130} The majority's approach to this issue seeks to require the appellee to
prove a negative; that the appellant's complaint was not filed in accordance with
the statute of limitations. This is contrary to the Ohio Administrative Code, which
clearly establishes that it is the claimant's duty to show that statute of limitations
requirements have been met. However, assuming arguendo that the appellee has
such a burden, the evidence to which Powertrain points, including its medical
history of the appellee, establishs that Mr. Zestos did not seek treatment by the
company physician until June 8, 1992. Thus, according to the evidence regarding
when the appellant was first treated, reasonable minds could only conclude that he
filed his claim outside the statute of limitations regardless of whether he began the

steering knuckle job in late 1989 or early 1990.

> Pond v. Carey Corp. (1986), 34 Ohio App.3d 109; Penwell v. Taft Broadcasting Co. (1984), 13 Ohio
App.3d 382.
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{131} Having established that the appellee has met its burden for summary
judgment, | now turn to the appellant's corresponding burden. | note at the ouset
the holding of the United States Supreme Court that: "the plain language of Rule
56(c) mandates the entry of summary judgment * * * against a party who fails to
make a showing sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at trial."®

{132} The majority seems to believe that, according to the reasoning in the
Village v. General Motors Corp. case, the appellant need only assert that his injury
occurred gradually as the result of repeated exposure to his job-related duties to
avoid the necessity of establishing that his claim was filed within the statutory
period. This belief is based on a misinterpretation and an unwarranted extension
of the holding in Village. The majority is correct that the case stands for the
proposition that injuries which develop gradually as a result of the performance of

a claimant's work duties are compensable under the worker's compensation statute.

However, Village was intended to overrule a line of authority which held that an

® Celotex Corp. v. Catrett (1986), 477.U.S. 317, 322-23. In Wing v. Anchor Media, Ltd. of Texas (1991),
59 Ohio St.3d 108, paragraph three of the syllabus, the Ohio Supreme Court adopted the Celotex standard:
"A mation for summary judgment forces the nonmoving party to produce evidence on any issue for which
that party bears the burden of production at trial. (Celotex v. Catrett (1986), 477 U.S. 317, 106 S.Ct. 2548,
91 L.Ed.2d 265, approved and followed.)" (Emphasis added.)
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injury must be the result of a sudden mishap and must occur at a particular time
and place to fall under the purview of the statute. The case does not negate the
appellant's burden to show that his complaint was filed within the statute of
limitations. In fact, timely filing requirements are not even addressed in Village.
The holding is intended only to extend workers' compensation coverage to
particular type of work-related injuries previously excluded under the law. The
majority seeks to unreasonably broad on the holding to serve its ends in the instant
case.

{133} Perhaps the majority's most egregious error of law and judgment is
that, in its inexplicable drive to strengthen Mr. Zestos’argument, it sets out to
make his case for him, picking cryptic facts out of the record to which the
appellant has not himself alluded in order to create an issue of fact. In particular,
the majority cites a June 28, 1992 notation in an unauthenticated copy of a medical
chart that appears to be from Powertrain which makes an obscure reference to
"RSLA" and reads "bursitis mono nervitis upper limb right elbow 'pinched nerve'
has release - Dr. Yusaf [Mr. Zestos' family physician]." This chart is not attached
to either the appellant's original motion for summary judgment or his appellate

brief and he never cites to this entry as support for any of his arguments.
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{134} It is clear that Civ.R. 56(e) requires the nonmoving party to go
beyond the pleadings and by his or her own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on file," designate 'specific facts
showing that there is a genuine issue for trial. " "The requirement that the
adverse party 'set forth specific facts' * * * means exactly what it says. The
adverse party must 'set up' the genuine material fact dispute through specific

facts."®

Thus, the appellant's corresponding burden, as the nonmoving party for
summary judgment, is to point out to the court specific facts in the record that
show a genuine issue of material fact. Put simply, Mr. Zestos, as the nonmovant
for summary judgment, is required to direct the court to evidence in the record that
supports his claim that he timely filed. While the June 28, 1992 entry may, in the
majority's view, be favorable to the appellant, he has failed to make use of this
evidence. Furthermore, there is nothing in the record that explains the meaning of
this entry or authenticates the document as an actual copy of a Powertrain medical

file. The appellant could have easily deposed one of Powertrain's doctors

regarding the meaning of this entry and could also have easily obtained an

" Dresher, 75 Ohio St.3d at 289. (emphasis added.)
® Kaliszewski v. Stevens Towing (Nov. 9, 1990), Lake App. No. 89-L-14-144.
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affidavit authenticating the document. As the appellant has neither explained the
significance of this "evidence™ nor even alluded to it in any way, it is not within
the province of this Court to make his arguments for him.

{135} With regard to the appellant's second assignment of error, | disagree
with the majority's opinion that the appellant's motion to compel should have been
granted as to the "Benefits" records.

{1136} It is axiomatic that, notwithstanding the broad scope of discovery,
the management of discovery lies within the sound discretion of the trial courts.’
Thus, a trial court's decision regarding a motion to compel discovery may not be
reversed absent a showing of an abuse of discretion which prejudicially affects a
substantial right.*

{137} As the majority points out, the trial court's judgment entry denying
the appellant's motion provides no explanation for its ruling. However, the
appellant has pointed to nothing in the record to suggest that the trial court abused
its discretion by its ruling. Although the appellant claims that the requested

information would have provided evidence of the appellee's knowledge of his

® State ex rel. Daggett v. Gessaman (1973), 34 Ohio St.2d 55, 57.
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injury and of the date on which the injury occurred, he does not provide us with
any basis for this belief, beyond his own assertion that such documents exist. This
assertion is, quite simply, insufficient to warrant a reversal where the standard of
review requires the appellant to show an abuse of discretion prejudicial to a

substantial right.

19 Jaric, Inc. v. Chakroff (1989), 63 Ohio App.3d 506, 512, citing State ex rel. Daggett, 34 Ohio St.2d at
57-58.
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