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SHAW, J.

{11} Appellant's, Mike and Amy Lump, appeal the June 6, 2001 judgment
entry of the Logan County Court of Common Pleas, granting partial summary
judgment in favor of the appellee, Best Door & Window, Inc., as to the claims
involving alleged violations of the Ohio Consumer Sales Practices Act, Case No.
8-01-09. In addition, the Lumps appeal the June 8, 2001 judgment entry of the

Logan County Court of Common Pleas, granting partial summary judgment in
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favor of the appellee, Modern Builders Supply, Inc., as to the claims involving
alleged violations of the Ohio Consumer Sales Practices Act, Case No. 8-01-10.
Pursuant to this Court's journal entry, dated August 1, 2001, and filed on August 2,
2001, these two appeals were consolidated.

{12} Many of the facts of this case are in dispute. However, the general
chronology of events leading to this litigation is as follows. The Lumps decided to
build a home and hired builder, Wayne Lumbatis, as the general contractor for this
project sometime in 1999. In an effort to save money, the Lumps agreed to paint
and stain the interior of the home and to do the trim work, themselves. However,
Mr. Lump wanted to have the labor that he was to do completed by February
2000, because of his schedule at work.

{13} Inthe summer of 1999, Mr. Lump contacted Kevin Boone, president
and general manager of Appellee Best Door & Window, Inc. (hereinafter "Best"),
about ordering windows for the home that Lumbatis was building for the Lumps.
The parties discussed the ordering of windows several times over the next few
months, and Boone eventually placed the order for windows, as well as related
items, for the Lumps with co-appellee, Modern Builder Supply, Inc. (hereinafter
"Modern"), in late November of 1999. The order form sent to Modern contained
the sizes for the various windows. On November 29, 1999, Boone received a

letter from Modern that confirmed Modern's receipt of the order.



Case Nos. 8-01-09, 8-01-10

{14} After placing the order, Boone met with Lumbatis at the construction
site, and the two discussed the sizes of the various windows. Lumbatis recorded
each window's size on the blueprints for the home according to the dimensions
provided to him by Boone. The reason for doing so was that Lumbatis needed to
know what size to make the rough openings in the house for the windows.
Lumbatis also informed the parties that the windows needed to meet the applicable
egress codes in order to pass the building inspection.

{15} The Lumps maintain that prior to ordering the windows, Mr. Lump
expressed to Boone the need for the windows to arrive quickly so that he could do
the work that he was supposed to do inside of the house. According to Mr. Lump,
Boone told him that the windows would arrive by December 13, 1999. However,
this date was not written on the order form placed with Modern by Boone. Boone,
while not admitting to providing a firm delivery date to Mr. Lump, did admit that
this date coincided with the normal delivery time for such an order.

{16} When none of the windows or related items arrived on December 13,
1999, Mr. Lump contacted Boone, who could not provide an explanation for the
delay at that time. Mr. Lump called Boone approximately one week later to once
again inquire about the delay, and again, Boone did not provide an explanation for
the delay. At the end of December 1999, Mr. Lump called Boone a third time, and

Boone relayed that he had talked to Modern but had no more details. Boone did
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not reveal to Mr. Lump that Modern's factory would be closed for two weeks
during the holiday season although he knew this to be true.

{17}  Atthis point, Mr. Lump requested that Boone provide him with a
contact number for Modern. Thereafter, Mr. Lump contacted Ron Keplinger, a
representative of Modern, on several occasions to discuss the delivery delay, as
well as an expected delivery date. However, Keplinger did not provide an
explanation. Mr. Lump then spoke with the manager, Mike Schweigert, on at least
two occasions. Sometime during his conversations with representatives of
Modern and Best, Mr. Lump did discover that Modern had not promptly processed
the order upon receiving it from Best.

{18} The windows did not arrive at the construction site until the middle
of January 2000, and two of the ordered windows were missing. Mr. Lump once
again contacted Keplinger, this time to investigate where the other two windows
were. Mr. Lump maintains that Keplinger told him that these two windows were
placed on a separate order for some unknown reason but that they would arrive
within the week. When they did not arrive within the week, Mr. Lump contacted
Keplinger and was given another delivery date. He then contacted Schweigert and
Keplinger. Throughout the course of these conversations, Mr. Lump received
approximately four different delivery dates for the two missing windows. At some

point, Mr. Lump told Schweigert about the financial problems being caused by not



Case Nos. 8-01-09, 8-01-10

having the windows and requested that Modern do something to make the
situation "right" or else Modern could take the windows back. Mr. Lump contends
that Schweigert told him that Modern would do whatever it took to rectify the
situation. The missing windows arrived in early February of 2000. However, by
this time, Mr. Lump claims that he could not perform the work inside the house
that he had agreed to do because his work schedule prevented him from doing so.

{19} Moreover, while attempting to install the windows that were
delivered, Lumbatis discovered that several of the windows did not fit the rough
openings. As a result, he had to adjust the size of the rough openings to
accommodate the windows. Also, one of the windows that was to be mulled
together by the manufacturer came in two separate pieces, and the window frame
had to be changed to accommodate this style of window. A further problem with
the windows was that the bedroom windows did not meet the applicable egress
codes, and the window above the Jacuzzi tub was not made of tempered glass as it
should have been for safety purposes. In addition, the Lumps discovered that the
windows did not work properly in that someone had to go outside to shut the
windows in order for them to latch. This discovery was not made until a few
months after the windows were installed.

{110} The Lumps filed suit against Best and Modern on May 12, 2001.

The complaint against Best contained two counts of breach of contract, two counts
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of violations of the CSPA, two counts of violating express and implied warranties,
and one count of fraud. The complaint against Modern contained two counts of
violations of the CSPA, two counts of violating express and implied warranties,
and one count of fraud. Best filed its answer to the complaint on June 14, 2000,
and counterclaimed against the Lumps for failing to pay for the windows that they
received. Modern filed its answer to the complaint on July 14, 2000.

{111} On March 1, 2001, Best filed its motion for summary judgment as to
all counts of the complaint against it, as well as on its counterclaim against the
Lumps. On that same date, Modern filed a motion for summary judgment as to all
counts of the complaint against it. On June 6, 2001, the trial court granted
summary judgment in favor of Best as to the Ohio Consumer Sales Practices Act
(hereinafter "CSPA") claims and as to the claim alleging fraud. Also, in its June 6,
2001, judgment entry, the trial court denied the motion for summary judgment as
to the breach of contract claims, the breach of express/implied warranty claims,
and as to the counterclaim. On June 8, 2001, the trial court granted summary
judgment in favor of Modern as to the CSPA claims and as to the claim alleging
fraud. In this same entry, the trial court denied the motion for summary judgment
as to the breach of express/implied warranty claims and gave leave to the Lumps
to amend their complaint to include a breach of contract cause of action against

Modern.
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{112} These appeals, now consolidated, followed, and the Lumps now
assert two assignments of error with the trial court's June 6, 2001, and June 8,

2001 judgments.

{113} Inits June 8, 2001 Judgment Entry, the Logan County
Common Pleas Court (the ""Trial Court') erred to the prejudice of
Appellants by ruling that Appellee, Modern Builders Supply, Inc.
(*"Modern™), is not a "‘supplier*'* as such term is defined in the
Consumer Sales Practices Act as set forth in R.C. 81325, et. seq. (the
"CSPA™).

{114} In both its June 6, 2001 Judgment Entry and its June 8,

2001 Judgment Entry, the Trial Court erred to the prejudice of
Appellants by ruling that reasonable minds could come to the one
conclusion that neither Modern nor Appellee, Best Door & Window,
Inc. (""Best™), violated the CSPA.

{115} As the two assignments of error relate to the issue of summary
judgment, this Court will address them together.! However, for the sake of clarity,
this Court will address the claims involving Best and Modern separate from one
another.

{116} Inreviewing a grant of summary judgment, appellate courts are to
apply a de novo standard. Lorain Nat'l Bank v. Saratoga Apts. (1989), 61 Ohio
App.3d 127, 129. Thus, such a grant will be affirmed only when there is no
genuine issue as to any material fact and the moving party is entitled to judgment

as a matter of law. Civ.R. 56(C). In addition, "summary judgment shall not be

rendered unless it appears * * * that reasonable minds can come to but one
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conclusion and that conclusion is adverse to the party against whom the motion for
summary judgment is made, such party being entitled to have the evidence
construed most strongly in his favor.” 1d. The moving party may make his motion
for summary judgment in his favor "with or without supporting affidavits[.]" Civ.
R. 56(B). However, summary judgment should be granted with caution, with a
court construing all evidence and deciding any doubt in favor of the nonmovant.
Murphy v. Reynoldsburg (1992), 65 Ohio St.3d 356, 360.

Best Door & Window, Inc.

{117} The Lumps maintain that the trial court should not have granted
summary judgment in favor of Best because (1) Best failed to perform its duties in
a timely manner; (2) Best continually stalled and evaded its legal obligation to the
Lumps; (3) Best displayed a pattern of inefficiency and incompetence; (4) Best
breached the implied warranty of merchantability, as well as express warranties
made to the Lumps; (5) Best breached its contract with the Lumps; and (6) Best
failed to include in the contract all material statements, representations, and
promises made prior to the execution of the contract, all of which constitute
violations of the CSPA.

{118} The CSPA "is a remedial law which is designed to compensate for

traditional consumer remedies and so must be liberally construed pursuant to R.C.

! The summary judgment and dismissal of the fraud claim has not been appealed.
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1.11." Einhornv. Ford Motor Co. (1990), 48 Ohio St.3d 27, 29. Because this Act
is remedial in nature, it is "entitled to a liberal construction." Charlie's Dodge,
Inc. v. Celebrezze (1991), 72 Ohio App.3d 744, 747 (citations omitted). The
CSPA states that "[n]o supplier shall commit an unfair or deceptive act or practice
in connection with a consumer transaction. Such an unfair or deceptive act or
practice by a supplier violates this section whether it occurs before, during, or
after the transaction.” R.C. 1345.02(A). The statute then provides a list of
representations that are considered deceptive. See R.C. 1345.02(B). However,
this list specifically states that it in no way seeks to limit "the scope of division
(A)[.]" In addition to the statutory list, two other separate sources can determine
what constitutes a violation of the CSPA: the Ohio Administrative Code and the
judiciary. See R.C. 1345.09(B); Frey v. Vin Devers, Inc. (1992), 80 Ohio App.3d
1, 6. In fact, "Ohio courts have defined a variety of specific acts and practices
which are unfair or deceptive." Baker v. Tri-County Harley Davidson, Inc. (Nov.
15, 1999), Butler App. No. CA98-12-250, unreported, 1999 WL 1037262, at *1.
{119} Revised Code section 1345.03 is very similar to R.C. 1345.02,
except that it provides that suppliers are not to *commit an unconscionable act or
practice in connection with a consumer transaction.” This section then list factors
to consider in determining whether an act or practice is unconscionable. See R.C.

1345.03(B). Additionally, a consumer has a cause of action under the CSPA and

10
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is entitled to relief: “[w]here the violation was an act or practice * * * determined
by a court of this state to violate section 1345.02 or 1345.03 of the Revised Code
and committed after the decision containing the determination has been made
available for public inspection under division (A)(3) of section 1345.05 of the
Revised Code [.] Miner v. Jayco, Inc. (Aug. 27, 1999), Fulton App. No. F-99-001,

unreported, 1999 WL 651945, at *6 (quoting R.C. 1345.09(B)).

{120} Although the CSPA uses the words "unfair" and "deceptive", "a
consumer is not required to demonstrate that a supplier intended to be unfair or
deceptive.” Frey, 80 Ohio App.3d at 6 (citations omitted); see also Meade v.
Nelson Auto Group (March 31, 1997), Union App. No. 14-96-45, unreported,
1997 WL 208685. "It is how the consumer views the act or statement which
determines whether it is unfair or deceptive." Frey, 80 Ohio App.3d at 6; see also
Meade, supra. Consequently, “[i]f the supplier does or says something, regardless
of intent, which has the likelihood of inducing in the mind of the consumer a belief
which is not in accord with the facts, the act or statement is deceptive.” Frey, 80
Ohio App.3d at 6 (citation omitted); see also Meade, supra. "[T]he basic test is
one of fairness as the act need not rise to the level of fraud, negligence or breach
of contract."” Thompson v. Jim Dixon Lincoln Mercury, Inc. (April 27, 1983),

Butler App. No. 82-11-0109, unreported, 1983 WL 4353.

11
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{121} The first enumerated violation of the CSPA by Best is its failure to
perform in a timely manner. We recognize that not every instance of untimeliness
or inefficiency will constitute a violation of the CSPA. However, it is our
conclusion that the circumstances alleged in this case could reasonably be found to
constitute such violations. Thus, at least two Ohio appellate courts have
determined that untimeliness can constitute "a deceptive act or unconscionable
practice, violating R.C. 1345.02 or 1345.03[.]" Crye v. Smolak (1996), 110 Ohio
App.3d 504, 510; Baker, supra. The Lumps maintain that Boone's statement that
the delay in delivery of the windows was unusual and unreasonable, coupled with
the given delivery date of December 13, 1999, and an actual delivery date of early
February 2000, is sufficient to demonstrate that reasonable minds could differ as
to whether the windows were delivered in a timely manner. Best and the Lumps
dispute whether December 13, 1999, was a given delivery date. However, the
facts are to be construed in favor of the non-moving party, the Lumps. The facts
as alleged by the Lumps are that Best, through Boone, knew of the importance of
the December 13, 1999 delivery date to the Lumps, that Boone told Mr. Lump that
the windows would be delivered by this date, that Boone failed to obtain or relay
any useful information about the delay upon three separate inquiries by Mr. Lump
after the expiration of the December 13, 1999 delivery date, and that Boone failed

to disclose to Mr. Lump that Modern was on holiday shut down for two weeks

12
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during this period. Therefore, a reasonable person could find that December 13,
1999, was the date by which the windows were to be delivered, that they were not
delivered until February, and that this nearly two months delay was untimely
under circumstances that could constitute a deceptive or unconscionable practice
under the CSPA. Thus, a genuine issue of material fact exists, preventing a grant
of summary judgment for such a possible CSPA violation.

{122} The next contention made by the Lumps is that the continuous
stalling and evading of Best's legal obligations to them constitute a CSPA
violation. Ohio courts have determined that "[a] supplier in connection with a
consumer transaction who consistently maintains a pattern of inefficiency,
incompetency, or continually stalls and evades his legal obligations to consumers,
commits an unconscionable act and practice in violation of the Ohio Consumer
Sales Practices Act[.]" Brown v. Lyons (1974), 43 Ohio Misc. 14, paragraph two
of the syllabus; see also Miner, supra at *7-8.

{123} Once again, Mr. Lump contacted Best's representative, Boone, at
least three times regarding the delay with the windows. Mr. Lump testified during
his deposition that each time he contacted Boone that Boone told him that he did
not have any information as to why there was a delay. However, Boone testified
that he learned that the order had not been placed by Modern and that the factory

would be closed for two weeks during the holiday season. However, the Lumps

13
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maintain that Boone never told them this information but instead denied having
any knowledge of what was causing the delay, which led Mr. Lump to request a
contact number at Modern.

{124} Based upon this information, reasonable minds could determine that
this was a false and deceptive act on the part of Best, as well as a way to stall and
evade Best's legal obligations. Therefore, summary judgment should not have
been granted for this possible CSPA violation.

{125} Next, the Lumps claim that Best violated the CSPA by displaying a
pattern of inefficiency and incompetence. As previously stated, maintaining a
pattern of inefficiency and incompetency constitutes a violation of the CSPA.
Brown, supra; see also Daniels v. True (1988), 47 Ohio Misc.2d 8, 10. The
Lumps maintain that such a pattern by Best is demonstrated through its failure to
deliver the windows within a reasonable amount of time, the failure to provide the
correct rough opening sizes to Lumbatis, the failure to provide windows that
satisfied the applicable egress code, the failure to supply a window to go above the
Jacuzzi that contained tempered glass for safety purposes, the failure to inform
them that the largest window would not come mulled together, the failure to
inform them that one of the transoms that they ordered was not available for the
type of door that they ordered, and the failure to supply windows that could be

closed properly. As further evidence of such a pattern, the Lumps contend that the

14
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failure to inform them as to the reasons for the delay also demonstrated
incompetence and inefficiency.

{126} Best disputes nearly all the facts surrounding these allegations.
Accordingly, this Court finds that genuine issues of material fact exist as to
whether Best engaged in a continuous pattern of inefficiency and incompetence so
as to constitute a violation of the CSPA. Thus, summary judgment as to the issue
IS improper.

{127} The Lumps further maintain that Best violated the CSPA by
breaching express and implied warranties. In Brown, the court found that the
“[f]ailure by a supplier in connection with a consumer transaction to honor implied
warranties of merchantability constitutes a deceptive act and practice in violation
of the Ohio Consumer Sales Practices Act, R.C. 1345.02(A). This failure to honor
implied warranties also constitutes a violation of R.C. 1345.02(B)(10)." Brown,
43 Ohio Misc. at 19. Likewise, a "[f]ailure to honor an express warranty has been
held to constitute a violation of R.C. 1345.02." Layne v. McGowen (May 24,
1995), Mont. App. No, 14676, unreported, 1995 WL 316233, at *5 (citing Brown,
supra). The trial court found that genuine issues of material fact existed as to the
claims involving any express and implied warranties, and we agree. Thus,
genuine issues of material fact exist as to whether the CSPA was violated in

regards to these claims.
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{128} The next contention made by the Lumps is that Best violated the
CSPA by knowingly breaching its contract with them. In support of their
argument, the Lumps rely on Zimmerman v. U.S. Diamond & Gold Jewelers, Inc.
(March 8, 1995), Mont. App. No. 14680, unreported, 1995 WL 100820, wherein
the trial court found that a knowing breach of contract constituted a violation of the
CSPA. In the case sub judice, the trial court found that genuine issues of material
fact existed as to the breach of contract claims, and we agree. While we
acknowledge that not every breach of contract will constitute a CSPA violation,
under these circumstances genuine issues of material fact exist as to whether the
CSPA was violated in regards to the breach of contract claims.

{129} Lastly, the Lumps maintain that Best violated the CSPA by failing to
include in the written contract all material statements, representations, or promises
made by Best prior to the execution of the contract. At least one court has found
that "[a] supplier's practice of failing to include in any written contract all material
statements, representations, or promises, oral or written, made prior to the written
contract by the supplier, is an unfair and deceptive act or practice in violation of
R.C. 1345.02." Lardakis v. Martin (July 29, 1994), Summit Cty. C. Pl. No. CV
94-01-0234, unreported, 1994 WL 912251, at *2.

{130} In the present case, the trial court found that there was evidence that

the order form was not a complete statement of the parties' agreement and implied
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a delivery date of December 13, 1999, when construing the facts most favorably to
the Lumps. The Lumps maintain that this delivery date was a material part of the
agreement that was omitted by Best, as was the change of one type of door to
another, which was also omitted from the form. Best maintains that the form
contained all material elements. Thus, genuine issues of material fact exist as to
these alleged missing terms and this potential violation of the CSPA.

Modern Builders Supply, Inc.

{131} The Lumps maintain that the trial court should not have granted
summary judgment in favor of Modern because Modern is a supplier as defined by
the CSPA and (1) Modern failed to perform its duties in a timely manner; (2)
Modern continually stalled and evaded its legal obligation to the Lumps; (3)
Modern displayed a pattern of inefficiency and incompetence; (4) Modern
breached the implied warranty of merchantability; and (5) Modern breached its
contract with the Lumps.

{132} The Lumps' first assignment of error states that the trial court was
incorrect in determining that Modern was not a "supplier” as defined in the CSPA.
Modern contends that it was not a supplier because it did not encourage the Lumps
to buy the windows by advertising or other incentives. Rather, it sold to Best, who
in turn sold the windows to the Lumps. In addition, Modern maintains that the

windows were not for personal, family, or household purposes. Our interpretation
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of the June 8, 2001 judgment of the trial court is that the trial court found that
Modern was not a part of a consumer transaction, as defined by the CSPA,
because it was not involved in a sale to an individual because it actually sold its
product to Best.

{133} The definition of "consumer transaction™ provides in pertinent part
that it "means a sale, lease, assignment, award by chance, or other transfer of an
item of goods . . . to an individual for purposes that are primarily personal, family,
or household[.]" R.C. 1345.01(A). However, this statute must be read in
conjunction with R.C. 1345.02 and R.C. 1345.03, which provide that a supplier is
prohibited from doing certain things "in connection with a consumer transaction."
R.C. 1345.02(A), 1345.03(A) (emphasis added.) The definition of supplier
"includes those who engage in the business of effecting consumer transactions,
whether or not they deal directly with the consumer.” Garner v. Borcherding
Buick, Inc. (1992), 84 Ohio App.3d 61, 64 (citing R.C. 1345.01(C)).
"Furthermore, a supplier's representation may violate the Ohio Consumer Sales
Practices Act whether they occur 'before, during, or after the transaction.™
Garner, 84 Ohio App.3d at 64 (quoting R.C. 1345.02(A)). Thus, "the defendant
must have some connection to the consumer transaction in question in order to be

liable as a supplier for deceptive practices[.]" Garner, 84 Ohio App.3d at 64.
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{134} Contrary to Modern's assertion that the windows were not to be used
for personal, family, or household use, the record establishes, unequivocally, that
the windows were being installed in the Lump’s personal residence. Although the
windows become part of the realty, they were custom made for household use. In
addition, when construing the facts most favorably to the Lumps, Modern was
connected to the consumer transaction between the Lumps and Best once it began
discussions with Mr. Lump as to what was causing the delay, by giving various
delivery dates, and in telling Mr. Lump that it would take care of him. Thus, the
relationship between Modern and the Lumps fits squarely within the boundaries of
the CSPA.

{135} As previously discussed, a violation of the CSPA can occur by one's
failure to honor an implied warranty of merchantability. The trial court found that
genuine issues of material fact exist as to whether Modern failed to honor the
implied warranty of merchantability, and we agree. Thus, summary judgment is
not proper as to a possible CSPA violation arising from an implied warranty claim.

{136} Turning to the other claims, we note that the trial court allowed the
Lumps to amend their complaint to allege breach of contract against Modern. As
noted earlier, a CSPA violation can arise from a knowing breach of contract.
Because there is a pending breach of contract claim against Modern, summary

judgment as to CSPA violations based on this claim was improper.
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{137} Likewise, untimeliness can be a deceptive or unconscionable act
violative of the CSPA, as previously addressed herein. The Lumps presented
evidence that Modern misplaced their order. Also, Mr. Lump had to make
numerous phone calls to inquire about his windows to rectify the situation and was
given at least four different delivery dates before the windows arrived. In
addition, despite the calls, not all the windows arrived at one time and over two
months elapsed before all of the windows arrived. Reasonable minds could reach
different conclusions as to whether this was untimely, and thus, a violation of the
CSPA. Therefore, summary judgment is improper as to this possible CSPA
violation.

{138} The Lumps also maintain that the CSPA was violated by Modern by
continually stalling and evading its legal obligations. They contend that Modern
did not tell Mr. Lump the reasons for the delay, despite his repeated phone calls,
and that over two months elapsed before all of the windows were delivered.
Modern maintains that it made every effort to quickly remedy the problem for the
Lumps.

{139} As discussed previously herein, a supplier's continuous stalling and
evading of its legal obligations violates the CSPA. Based on the foregoing record,
reasonable minds could reach differing conclusion as to whether Modern's action

constituted a false and deceptive act on the part of Modern, as well as a way for
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Modern to stall and evade its legal obligations. Therefore, summary judgment
should not have been granted for this possible CSPA violation.

{140} Finally, the Lumps assert that Modern engaged in a pattern of
inefficiency and incompetency. Such a pattern violates the CSPA, as noted
earlier. For the same reasons, genuine issues of material fact exist as to whether
Modern's actions constitute a pattern of inefficiency and incompetency. Thus,
reasonable minds could differ as to whether this constitutes a CSPA violation.

{141} For all of the foregoing reasons, the appellants' assignments of error
are sustained, the partial summary judgment of the Common Pleas Court of Logan
County is reversed, and the matters are remanded to that court for further
proceedings according to law.

Judgments reversed and cause
remanded.

BRYANT, J., concurs.

WALTERS, J., concurs separately.

{142} WALTERS, J., concurring separately. Although | agree with the
majority that, construing the evidence most strongly in their favor, the Lumps have
presented sufficient allegations to preclude the entry of summary judgment, | find
that additional guidance is necessary for determining whether the practices

complained of violate Ohio's Consumer Sales Practices Act ("CSPA" or "Act™).
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{143} The CSPA is a remedial law modeled after the Federal Trade
Commission Act, Title 15 U.S. Code, Section 41, 45(a)(1), which is designed to
compensate for traditional consumer remedies.? The identified purpose for the
enactment of the CSPA "was to give the consumer protection from a supplier's
deceptions which he lacked under the common law requirement of proof of an
intent to deceive in order to establish fraud."® Though the CSPA is subject to
liberal construction® and the remedies afforded therein are in addition to remedies
otherwise available for the same conduct under state or local law,’ courts must
bear in mind the identified purpose of the law in construing the Act. Despite its
clearly pro-consumer stance, the Act was not intended to encompass all aspects or
breaches of consumer sales agreements but was instead directed specifically
toward deficiencies in common law consumer remedial protections, which forced
consumers to endure the consequences of deceptive trade practices without an
adequate remedy. It must necessarily follow that the Act should generally not be
extended where the claim does not involve a deceptive trade practice and
consumer interests are adequately protected under alternative common law,

administrative, and statutory remedies.

2 Einhorn v. Ford Motor Company (1990), 48 Ohio St.3d 27, 29.

¥ Thomas v. Sun Furniture and Appliance Co. (1978), 61 Ohio App.2d 78, 81.
* Einhorn, 48 Ohio St.3d at 29.

®R.C. 1345.13
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{144} The Lumps' claims are predicated upon asserted violations of R.C.
1345.02, Unfair or Deceptive Acts or Practices, which provides:

{145} No supplier shall commit an unfair or deceptive act or
practice in connection with a consumer transaction. Such an unfair or
deceptive act or practice by a supplier violates this section whether it
occurs before, during, or after the transaction.

{146} Without limiting the scope of division (A) of this section,
the act or practice of a supplier in representing any of the following is
deceptive:

{147} Aside from the list of practices enumerated in R.C. 1345.02(B), the
statute does not expressly define "unfair” or "deceptive," but instead, directs courts
to turn to federal law for guidance, specifically mandating that:

{148} In construing division (A) of this section, the court shall
give due consideration and great weight to federal trade commission
orders, trade regulation rules and guides, and the federal courts’
interpretations of subsection 45 (a)(1) of the ""Federal Trade
Commission Act," 38 Stat. 717 (1914), 15 U.S.C.A. 41, as amended.

{149} Relying on early federal application of subsection 45(a)(1) of the
FTCA, Ohio courts adopted the position that "intent to deceive is not a required
element of a violation of this statute. The likelihood of deception or the
propensity to deceive is the criterion by which the act or practice is judged.”” The

generally recognized touchstone of this determination is whether the act "has the

likelihood of inducing in the mind of the consumer a belief which is not in accord

® Emphasis added.
" Thomas, 61 Ohio App.2d at 82.
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with the facts, then the act or statement is deceptive."® Concomitantly, we have
found that the issue is not the defendant’s intention to violate the CSPA or the
defendant's knowledge of a violation of the CSPA; the relevant "inquiry is whether
[the] [d]efendant intentionally engaged in the prohibited acts, inducing in the mind
of the consumer a belief which is not consistent with the facts."® Unfortunately,
this standard is seldom applied with any degree of consistency, and some courts
have distended the reach of the OCSPA far beyond its intended scope and purpose.

{150} In keeping with the statutorily mandated deference to be afforded
federal law, necessary guidance for the clarification and appropriate application of
the Act is found in federal interpretation and application of the FTPA. This
federal standard has been clarified and refined into a three-part test announced by
the Federal Trade Commission (“Commission”) in In the Matter of Cliffdale
Associates, Inc.”® Under this test, the Commission will consider a trade act or
practice to be deceptive if:

{151} [FJirst, there is a representation, omission, or practice
that, second, is likely to mislead consumers acting reasonably under the

circumstances, and third, the representation, omission or practice is
material.*!

8 |d.; Richards v. Beechmont Volvo (1998), 127 Ohio App.3d 188, 190; Renner v. Derin Acquisition Corp.
(1996), 111 Ohio App.3d 326, 334-335; Smaldino v. Larsick (1993), 90 Ohio App.3d 691, 697; State ex rel.
Fisher v. Rose Chevrolet, Inc. (1992), 82 Ohio App.3d 520, 526; Funk v. Montgomery AMC/Jeep/Renault
(1990), 66 Ohio App.3d 815, 823.

° Meade v. Nelson Auto Group (March 31, 1997), Union County App. 14-96-45, unreported (citations
omitted).

1%In the Matter of Cliffdale Associates, Inc. (1984), 103 F.T.C. 110.

™ 1d. at 165.
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{152} The Commission has consistently adhered to the Cliffdale Associates
standard for nearly two decades, and federal courts have followed suit by adopting
the tripartite test.'* Under Cliffdale Associates and its progeny, a statement or
practice is material if it is likely to affect a consumer's decision regarding a
product.® Express claims or representations are presumed to be material and
consumer reliance thereon is presumptively reasonable.**

{153} As illustrated by the majority, the Lumps allege that Best and
Modern engaged in an extended pattern of conduct whereby they failed to disclose
and/or misrepresented information regarding the delivery of the windows ordered
by the Lumps. Though R.C. 1345.02 does not create a blanket duty to disclose,™
it is clear that an omission may constitute a deceptive act or practice under
appropriate circumstances.'® O.A.C. 109:4-3-09 provides, in pertinent part:

{154} It shall be a deceptive act or practice in connection with a
consumer transaction for a supplier:

{155} To advertise or promise prompt delivery unless, at the
time of the advertisement, the supplier has taken reasonable action to
insure proper delivery;

2 ET.C. v. Pantron | Corp. (9th Cir. 1994), 33 F.3d 1088, 1095, citing Southwest Sunsites, Inc. v. F.T.C.
(9th Cir. 1986), 785 F.2d 1431, 1435, n.2, cert. denied, 479 U.S. 828, 107, S.Ct. 109, 93 L.Ed.2d 58; Kraft,
Inc. v. F.T.C. (7th Cir. 1992), 970 F.2d 311, 314 (setting forth the test in slightly edited form), cert. denied,
507 U.S. 909, 113 S.Ct. 1254, 122 L.Ed.2d 652; see, also F.T.C. v. International Computer Concepts, Inc.
(N.D. Ohio Oct. 24, 1995), 1995 WL 767810, unreported.
12 F.T.C. v. International Computer Concepts, supra.

Id.
1 Lintermoot v. Brown (Aug. 2, 1988), Van Wert App. No. 15-86-25, unreported (Shaw, J., concurring in
judgment only).
18 1d.; See also, Cliffdale Associates, supra.
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{156} To accept money from a consumer for goods or services
ordered by mail, telephone, or otherwise and then permit eight weeks
to elapse without:

{157} Making shipment or delivery of the goods or services
ordered;

{158} Making a full refund;
{159} Advising the consumer of the duration of an extended
delay and offering to send him a refund within two weeks if he so

requests; or

{160} Furnishing similar goods or services of equal or greater
value as a good faith substitute.

{161} Consistent with this provision, a supplier commits an unfair or
deceptive act where, in connection with a consumer transaction, the supplier
accepts payment from a customer or knows that the consumer is relying upon
prompt delivery and then allows an unreasonable length of time to elapse without
making shipment or delivery of the goods ordered, making a full refund, or
advising the customer of the duration of the delay and offering to send the
customer a refund if so requested.’” A supplier does not, however, violate the
CSPA in every failure to deliver ordered merchandise, as deceptive conduct is a
necessary predicate to liability.®* As the majority indicates, the mere fact that
delivery or performance is stalled, delayed, or untimely, or that a party is

incompetent or inefficient does not produce a "likelihood of inducing in the mind

" Brown v. Lyons (1974), Ohio Misc. 14.
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of the consumer a belief which is not in accord with the facts" or mislead
reasonable consumers absent some misrepresentative statement or conduct
associated with the timing of the performance or the party's competency or
efficiency.

{162} The foregoing analysis is equally applicable to general claims for
breach of express or implied warranty, breach of contract, or failure to include all
material representations in a contract: the CSPA was simply not intended to cover
such general grievances and consumers are afforded adequate protection through
common law, administrative, and statutory remedies. The fact that a warranty has
been made is generally not a misleading practice or representation. Moreover,
R.C. 2307.77 codifies common law claims for breach of express warranty. The
majority points out that a simple breach of contract or breach of warranty will not
violate the CSPA but indicates that the circumstances presented herein are
distinguishable and raise genuine issues of material fact as to whether a knowing
violation of the parties' agreement violates the CSPA. This does not, however,
mean that an election to breach a contract or awareness that one is breaching a
contract or violating a warranty gives rise to a CSPA claim in the absence of
indicia of unfair or deceptive practices associated therewith. Concomitantly, one

is not strictly liable for the failure to integrate into a written contract all

87 A.L.R.4th 1257 (1981), Failure to deliver ordered merchandise to customer on date promised as unfair
or deceptive trade practice.
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statements, representations or promises, oral or written, made prior to the
execution of a contract. Instead, the practice, representation or omission
supporting these claims must be both material and likely to mislead consumers
acting reasonably under the circumstances.®

{163} Construing the evidence presented most strongly in the Lumps'
favor, their allegations, as delineated by the majority, of continued
misrepresentations and omissions concerning the delivery of the ordered windows
and satisfaction of egress and building codes are sufficient to raise material issues
of fact regarding whether said practices, representations or omissions, were
material and of a nature likely to mislead consumers acting reasonably under the
circumstances. Though summary judgment was improper under these
circumstances, the Lumps maintain the burden of proving the truth of their

allegations and that the conduct complained of violates the CSPA.

9 See, e.g., 0.A.C. 109:4-3-16(B)(22); Ladarkis v. Martin (July 29, 1994), Summit Cty. C. Pl. No. CV 94-
01-0234, unreported.
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