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{11} On February 19, 2003, defendant-appellant, Reginald Pugh, pleaded
guilty to the offense of attempted unauthorized use of a motor vehicle, a Second
degree Misdemeanor. The trial court sentenced Pugh to serve 90 days in jail,

suspended the 90 days, and placed him on probation for three years, and ordered him



to pay the court costs.

{12} OnJune 22, 2005, Pugh admitted to violating the terms of his probation
during a revocation hearing. As a result, the court imposed a 60 day jail term, credited
him with 47 days served, and extended his probation for two years.

{13} On October 4, 2006, Pugh admitted to violating the terms of his probation
for the second time. For this violation, the courtimposed the remaining 30 days of his
original sentence, giving credit for 17 days served while awaiting his revocation hearing
and ordered 13 days to be served consecutively to the jail term imposed in a separate
case. Pugh filed a timely notice of appeal and Motion to Stay further execution of the
imposed sentence. On October 18, 2006, the trial court granted Pugh’s Motion to Stay
execution of the sentence pending the outcome of this appeal.

{14} In his sole assignment of error, Pugh contends that the trial court erred
when it extended his probationary period after it had previously revoked appellant’s
probation and imposed a sentence. Pugh bases his argument on R.C. 2951.09.

{5} R.C. 2951.09 states in relevant part that “[wlhen a defendant on
probation is brought before the judge or magistrate under section 2951.08 of the
Revised Code, the judge or magistrate immediately shall inquire into the conduct of the
defendant, and may terminate the probation and impose any sentence that originally
could have been imposed or continue the probation and remand the defendant to the
custody of the probation authority, at any time during the probationary period.”Ohio
Rev. Code _ 2951.09.

{116} Pugh cites to this court’s decision in State v. Ham. In Ham, this court

held that the trial court is permitted to either impose part of the defendant’s original



3

sentence for probation violation, or extend the probationary period. State v. Ham, 170
Ohio App.3d 38, 865 N.E.2d 953, 2007-Ohio-133. In Ham, the appellant pled guilty to
possession of a drug abuse instrument and possession of drug paraphernalia under
two separate cases. The appellant received an initial sentence of 90 days and was
placed on probation for two years in the first case, and 30 days jail term and two years
of probation in the second case. The trial court suspended 82 days of her 90 day jail
sentence, and 22 days of her 30 day jail term on the condition that Ham refrain from
other crimes for five years. Ham was found to be in violation of terms of her probation.
As a consequence of her first violation, the courtimposed a jail terms of 12 days in the
first case, and 11 days in the second case to be served consecutively. The court also
extended Ham'’s probation for two years.

{7} On appeal, Ham argued that the trial court violated R.C. 2951.09 by
extending her probationary period after it had imposed a jail term of 23 days as part of
the original sentence. This court held “[u]lnder R.C. 2951.09, the court lacked the
authority to extend Ham'’s probation. Once it chose to impose a part of her original
sentence for the violation, it was not permitted under the statute to additionally
continue her probation.” Id.

{18} In the present action, Pugh asserts that the trial court was without
jurisdiction to extend Pugh’s probation in addition to imposing part of his original
sentence on June 22, 2005. Based on the statute and our decision in Ham, we agree.
At the revocation hearing on June 22, 2005, when the trial court imposed 60 days of
the original sentence, it could not additionally extend Pugh’s probation for two years.

The statute is written to provide the trial court with two options, imposing part of the



4
original sentence or extending the probation. The trial court is only permitted to
impose either of those options, not both.

{19} Accordingly, we find that the trial court erred when it extended Pugh’s
probationary period in violation of R.C. 2951.09 after it had revoked his probation and
imposed part of the original sentence. The judgment of trial court is reversed and the
sentence vacated.

BROGAN, J. and GRADY, J., concur.
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