[Cite as In re C.M., 2006-Ohio-3741.]

IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO
IN RE: C.M.
C.A. Case No. 21363
T.C. Case No. JC-05-6465

(Civil Appeal from
Juvenile Court)

OPINION
Rendered onthe _ 21% dayof _ July , 2006.

MATHIAS H. HECK, JR., Prosecuting Attorney, By: JILL R. SINK, Assistant Prosecuting
Attorney, Atty. Reg. #0076955, 301 W. Third Street, Fifth Floor, P.O. Box 972, Dayton,
Ohio 45422

Attorneys for Plaintiff-Appellee
THOMAS P. LIPTOCK, Atty. Reg. #0036928, 2121 Miamisburg-Centerville Road, Dayton,

Ohio 45459
Attorney for Defendant-Appellant

DONOVAN, J.

{11} C.M. appeals from the judgment of the Montgomery County Juvenile Court,
wherein the court found him delinquent for raping his half-brother, T.L., age 5 years. C.M.
was 14 years of age at the time of the rape.

{112} At the trial, T.L. testified that in the summer of 2005, C.M. went into his

room, took down his pants, and inserted his penis into T.L.’s anus. T.L. told a friend of
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his sister’s, his mother, a doctor, and the police about the incident. A visit to Children’s
Medical Center on or about June 22, 2005 resulted in no finding of abuse by the doctor.
However, T.L. complained to his father of great discomfort to his anus.

{113} Attrial, T.L. repeatedly insisted that he was asleep during the assault and
made an additional allegation that C.M. raped him a second time on July 3. C.M. was in
the Juvenile Detention Center on July 3.

{4} C.M.denied that he raped T.L. but offered no explanation for why T.L. might
lie. To explain how five-year-old T.L. would have knowledge of anal sex, C.M. said that
C.M. found a pornographic video of his mother’s and T.L. watched it. C.M. admitted that
T.L. has never before lied about C.M. or anyone else raping him.

{15} Inasingle assignment of error, C.M. contends the trial court’s judgment was
against the manifest weight of the evidence. He argues that his half-brother’s testimony
was simply unbelievable. He notes that T.L. claimed he was sexually assaulted while he
slept and that he did not wake up. He also notes that the physician who examined T.L. at
the Children’s Medical Center could find no evidence that T.L. was sexually assaulted.

{16} The State argues that the judgment is not against the manifest weight of
the evidence because T.L. told the same story consistently to four people, that he
knew about anal sex, that he complained of anal discomfort to his father, and that C.M.
admitted T.L. had never made up such stories about anyone before. Lastly, the State
argues that since T.L. was five at the time of the incident, he could be confused about
the dates of when they occurred.

{17} The followingis a portion of T.L.’s testimony on direct examination by the

prosecuting attorney:
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{18} “Q. Right. Okay. But, when you said that he stuck his privates in your

butt, were you looking away from him?

{19}
{110} °

{111} “

{112}
{T13}°
{114}
{115}
{116} °

{117}~
‘Q.

{118}

“A.

> 0 2 O » O » O

Away from him.

And he was behind you? Away from him?

He was behind me while | was sleeping. And | was facing that way.
Okay. And did C.M. say anything to you while he did this?

No. | was asleep.

You were asleep? Well, were you awake when it happened?

No.

Were you asleep before he came into the room?

No. | was full — fully asleep.

You were falling asleep? Okay. But, when he came in and he put

his penis in your butt, you were awake?

{19} “A. No. Sleeping.

{1 20} “Q. You were asleep? Okay. When you say you were asleep, do you

mean you were just tired, or do you mean that you were completely asleep?

{21} “
{122} “
{T23}“
{124} ©
{125} “
{126} “

A.

Q

Completely asleep.

You were completely asleep when he put his penis in your butt?
Yeah.

Okay. Then how do you know that that's what he did?

Because | told mom.

Because you told mom? Okay. So, is it the truth when you say that

C.M. put his penis in your butt — or his privates, I'm sorry?



{127} “A. Yeah.

{1 28} “Q. Itis the truth?

{129} “A. Oh-huh.

{1 30} “Q. Okay. Well, can you explain to the Judge why you would say you
were asleep?

{1 31} “A. Yeah.

{1 32} “Q. How do you know you weren’t dreaming?

{1 33} “A. | was dreaming.

{134} “Q. You were dreaming? Okay. So, when this happened, was it a
dream, or did it really happen, T.L.? We need for you to tell us the truth.

{1 35} “A. It really happened.”

{1 36} T.L. admitted on cross-examination that after C.M. was taken from his
house he told his brother, Ryan, age six, that C.M. never did what he alleged and that
he lied because he didn’t want C.M. to live with him. T.L. testified he lied to his brother
Ryan because “it did happen.” (T. 28). T.L. also admitted he told his father that C.M.
did the same thing to him the night before July 4",

{1 37} T.L.’sfather testified that C.M. was in juvenile detention on July 4, 2005.
(The docket and journal entries indicate C.M. was charged on June 23, 2005 and was
in detention until July 20, 2005.)

{1 38} He also placed a date on the alleged incident as June 22, 2005. T.L.’s
father said he took T.L. that same day to the Dayton Children’s Hospital when T.L.
complained of great discomfort with his anus but the doctor could find no evidence that

T.L. had been abused. (T. 37).
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{1 39} C.M. testified in his own defense and denied ever abusing his brother.
He said he had no idea why his brother would say he sexually abused him. He said
his brother had watched a pornographic movie his mother had borrowed from a friend.
He admitted that when he was interviewed by the police detective, he did not make
eye contact, but he said he didn’t because he was trying to figure out why his brother
would think up something like that because “I have never done anything to that kid.”
(T. 44).

{1 40} At the conclusion of the adjudication hearing, the trial judge stated he
believed T.L.’s testimony beyond a reasonable doubt and found C.M.’s testimony “not
believable.” (T. 46).

{1 41} C.M. argues that the court’s delinquency finding was against the manifest
weight of the evidence because T.L.’s testimony was not credible. The credibility of
witnesses and the weight to be given to their testimony is a matter for the trier of facts
to resolve. State v. DeHass (1967), 10 Ohio St.2d 230, 227 N.E.2d 212. “Because the
fact-finder, be it the jury or, as in this case, the trial judge, has the opportunity to see
and hear the witnesses, the cautious exercise of the discretionary power of a court of
appeals to find that a judgment is against the manifest weight of the evidence requires
that substantial deference be extended to the fact-finder’s determinations of credibility.
The decision whether, and to what extent, to credit the testimony of particular
witnesses is within the peculiar competence of the fact-finder, who has seen and heard
the witness.” State v. Lawson (Aug. 22, 1997), Montgomery App. No. 16288. An
appellate court should not substitute its judgment for that of the trier of facts on the

issue of witness credibility unless it is patently apparent that the trier of facts lost its
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way in arriving at its verdict. State v. Bradley (Oct. 24, 1997), Champaign App. No. 97-
CA-03.

{1 42} The term “manifest weight of the evidence” concerns the inclination of the
greater amount of credible evidence, offered in a trial, to support one side of the issue
rather than the other. State v. Thompkins (1997), 78 Ohio St.3d 380, 387, 678 N.E.2d
541. Weight is not a question of mathematics, but depends on its effect in inducing
belief. 1d. When a court of appeals reverses a judgment of a trial court on the basis
that the verdict is against the manifest weight of the evidence, the appellate court sits
as a “thirteenth juror” and disagrees with the fact-finder’s resolution of the conflicting
testimony. Id. The court, reviewing the entire record, weighs the evidence and all
reasonable inferences, considers the credibility of withesses and determines whether
in resolving conflicts in the evidence, the fact-finder clearly lost its way and created
such a manifest miscarriage of justice that the conviction must be reversed and a new
trial ordered. Id.

{1 43} A review of the entire trial reveals a lack of overall coherence in the
alleged victim’s testimony. Not only is this a case involving a child of tender years, age
five, but there is a lack of substantial credible evidence. The child testified that | was
“fully asleep” and “l was dreaming.”

{1 44} There is a complete lack of physical evidence and no expert testimony
that the child exhibits behavior that is consistent with abuse. The fact finder’'s burden
to assess the credibility of a young child is particularly important and arduous in sex
abuse cases like this one, where the lack of physical evidence and eyewitness

testimony necessitates a credibility contest.
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{1 45} Where the State’s case is so heavily dependent on the credibility of a
child victim, the record should minimally demonstrate the child is not only credible, but
competent. Although not raised by counsel as an assigned error, the competency
evaluation of this child is not recorded. Certainly, in a situation where a child asserts
he was “dreaming” there should be a record that substantiates the child can distinguish
between fantasy and reality. We do not have the benefit of a voir dire that
demonstrates this five-year-old is capable of receiving just impressions of facts and
relating them truthfully. We recognize that the judge apparently conducted a
competency hearing in chambers and served as fact finder, but the record does not
demonstrate this child can receive just impressions.

{1 46} In fact, in early questioning, this child provided wrong answers to simple
preliminary questions, misidentified the prosecutor and merely acknowledged the judge
talked to him about truth vs. lies:

{147} “Q. Do you remember me?

{1 48} “A. Yeah.

{149} “Q. We have talked before?

{1150} “A. Yeah.

{151} “Q. Do you remember what my name is?

{152} “A. Lori.

{153} “Q. Is it Jennifer?

{154} “A. Yes.

{155} “Q. Who do you live with?

{156} “A. Sarah and Ryan and Dad and Mom.



{1157} “Q. Okay and do you have any other brothers or sisters?

{1 58} “A. No.

{1159} “Q. Do you have a brother named [C.M.]?

{11 60} “A. Yeah.

{1161} “Q. Now did the Judge talk to you about the difference between the truth
and a lie, right.”

{162} “A. Yeah.”

{1163} This child’s testimony is undercut by other material deficiencies as well.
He told his older brother that he lied about the abuse because he didn’t want C.M. to
live with him. He acknowledged that he told his father that C.M. did the same thing to
him the night before July 4" a physical impossibility since C.M. was in juvenile
detention on July 3. Standing alone, a “wrong” date may be insignificant particularly
with a witness who is only five years old, but in this case, we cannot overlook other
major flaws in the testimony.

{1164} As we noted in State v. Jones (1996), 114 Ohio App.3d 306, “the
manifest weight analysis departs from the sufficiency-of-the-evidence standard in two
subtle but significant respects. State v. Hufnagle (Sept. 6, 1996), Montgomery App.
No. 15563, unreported, 1996 WL 501470. First, a manifest-weight claim requires the
court to consider not only the sufficiency of the evidence if believed, but also the
believability of the evidence. Id. at 6. Thus, a verdict may be supported by sufficient
evidence, yet be against the manifest weight of the evidence. Accordingly, we must
look not only at the amount of evidence presented, but also at the evidence’s capacity

to persuade. Second, when conducting the manifest-weight analysis, we do not
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construe the evidence “in the light most favorable to the prosecution”; rather, “ ‘[t]he
court, reviewing the entire record, weighs the evidence and all reasonable inferences,
considers the credibility of the witnesses and determines whether in resolving conflicts
in the evidence, the jury clearly lost its way and created such a manifest miscarriage of
justice that the conviction must be reversed.” Id. at 9, quoting State v. Martin (1983),
20 Ohio App.3d 172.

{1 65} Sitting as a thirteenth juror, we reverse this adjudication of delinquency
for rape as against the manifest weight of the evidence. The first assignment of error
iS sustained.

{11 66} In his second assignment, C.M. argues that the State never provided any
evidence of when the alleged delinquent act occurred. The complaint alleged that the
delinquent act occurred between June 13, 2005, and June 22, 2005. While T.L. did
not testify concerning the actual date of the sexual conduct, his father testified that he
took T.L. to the hospital because he complained of discomfort in his anus on June 22,
2005. The trier of fact could reasonably infer the alleged assault took place shortly
before that date.

{1167} The date of an offense is not an element of the offense. State v. Ahedo
(1984), 14 Ohio App.3d 366. The date of the offense may be important to provide an
adequate notice to the defendant for due process purposes. A defendant is not
prejudiced by the failure of an indictment to specify the dates and times upon which
the charged offenses allegedly occurred if such failure does not impose a material
detriment to the preparation of a defense. State v. Barnecat (1988), 44 Ohio App.3d

149. The State presented evidence that the delinquent act occurred shortly before
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June 22, 2005. The appellant’s second assignment is overruled.

{1 68} The judgment of the trial courtis reversed. Pursuantto App.R. 12(D), the
case is remanded to the Juvenile Court for further proceedings.

GRADY, P.J., concurs.

BROGAN, J., dissenting:

{1 69} It is often difficult to follow the testimony of a child, particularly one as
young as 5 years of age. | agree with the State that T.L. may have been confused by
some of the questions propounded to him. It is not surprising that a young child could
confuse dates and times. The trial judge, an experienced juvenile judge, viewed T.L.’s
demeanor and he found the child credible. It is noteworthy although T.L. admitted
denying the incident to his older brother, he insisted at trial that “it did happen.” He
also gave consistent statements shortly after the alleged incident and endured a trip to
the hospital as a result of his complaints of pain. | do not find that the trier of fact
patently lost its way in believing the child’s testimony. | would overrule the first
assignment of error and affirm the delinquency finding.
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