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GRADY, J. 
 

{¶ 1} This is an appeal and a cross-appeal from an order 

of the court of common pleas that denied a post-judgment 
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motion asking the court to rule on pretrial motions on which 

the court had not expressly ruled when it journalized its 

final judgment in the action at the conclusion of a trial.  

The court held that the pretrial motions were denied, 

implicitly, when it entered the final judgment, and that the 

court therefore lacked jurisdiction to rule on the post-

judgment motion before it.  We agree, and will affirm. 

{¶ 2} The action underlying this appeal was commenced by 

Carol S. Roberts on March 23, 2000, on claims for 

indemnification for personal injuries Roberts suffered while 

an employee of Emery Worldwide Airlines.  The 

indemnification Roberts sought was made available under the 

uninsured/underinsured  motorist coverage provisions of two 

policies of automobile liability insurance.  The defendants 

in the action were Robert’s own insurer, State Farm 

Insurance company (“State Farm”), and Emery’s insurer, 

National Union fire Insurance Co. (“National Union”).  State 

Farm’s policy limits were $100,000.00.  National Union’s 

were $5,000,000.00. 

{¶ 3} Roberts settled her claim against State Farm for 

$100,000.00 in March of 2001.  Roberts assigned State Farm 

any and all interests she had on her claim.  State Farm 

remained a party in the action. 

{¶ 4} The State Farm and the National Union policies 

each contain pro-rata provisions allowing an adjustment of 

the insurer’s coverage obligation in proportion to other  
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coverage available.  State Farm’s $100,000.00 policy limit 

payment is but 1.96% of the total available coverage, if 

National Union’s $5,000,000.00 policy limits are also 

available.   

{¶ 5} On October 26, 2001, State Farm moved for summary 

judgment against National Union, seeking a pro-rata 

contribution from National Union for its share of the 

$100,00.00 State Farm had paid Roberts.  The court had not 

ruled on State Farm’s motion for summary judgment when, on 

January 17, 2002, State Farm moved for leave to amend its 

pleadings in order to file a cross-claim against National 

Union for indemnity and/or contribution.  The trial court 

had not ruled on either motion State Farm filed when the 

trial on Roberts’ claim against National Union commenced on 

January 22, 2002.  Three days later, the jury returned a 

verdict for Roberts and against National Union for 

$92,000.00. 

{¶ 6} National Union moved to reduce the amount of any 

judgment founded on the jury’s $92,000.00 verdict against it 

by the $100,000.00 State Farm had paid Roberts.  The trial 

court granted the motion on January 28, 2003, reducing 

Roberts’ judgment against National Union to zero.  Roberts 

appealed.  On appeal, we affirmed the trial court’s 

reduction order.  Roberts v. State Farm, 155 Ohio App.3d 

535, 2003-Ohio-5398. 

{¶ 7} Subsequent to our decision, on October 31, 2003, 
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State Farm filed a further motion in the trial court, asking 

the court to rule on State Farm’s undecided motions for 

summary judgment and for leave to file a cross-claim against 

National Union.  The trial court denied the post-judgment 

motion State Farm filed, holding that it lacked jurisdiction 

to grant the relief requested.  State Farm filed a timely 

notice of appeal.  National Union cross-appealed. 

{¶ 8} STATE FARM’S ASSIGNMENT OF ERROR 

{¶ 9} “THE TRIAL COURT ERRED IN DENYING APPELLANT STATE 

FARM’S MOTION FOR SUMMARY JUDGMENT.” 

{¶ 10} State Farm argues that the trial court’s failure 

to expressly rule on its motion for summary judgment  

necessarily prejudiced State Farm because it prevented State 

Farm from prosecuting its claims against National Union for 

indemnification and contribution.  That contention would 

likewise, and more particularly, apply to the court’s 

failure to expressly rule on State Farm’s motion for leave 

to amend.  

{¶ 11} However, the threshold question in this appeal is 

whether State Farm’s post-judgment motion properly brought 

those  issues before the court. 

{¶ 12} It is presumed that a trial court overrules any 

pretrial motion on which it has failed to rule prior to 

commencement of the trial.  State ex rel. The V. Cos. v. 

Marshall (1998), 81 Ohio St.3d 467.  We declined to apply 

the presumption in Nations Credit v. Phenis (1995), 102 Ohio 
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App.3d 998, on which State Farm relies, because to do so 

would be inconsistent with a finding of other error on which 

we reversed the judgment from which the appeal was taken.  

That is not the case here.  Neither are we confronted with 

the circumstance in Murphy v. Reynoldsburg (1992), 65 Ohio 

St.3d 356, cited in Phenis,  which held that the trial court 

erred when it ruled on a motion for summary judgment without 

reviewing materials submitted in opposition to the motion.  

Therefore, and absent any contrary indication, it is 

presumed that the trial court overruled State Farm’s motion 

for summary judgment because the court had not ruled on the 

motion when the trial on Robert’s claim against National 

Union commenced. 

{¶ 13} When a trial court enters and journalizes a final 

judgment that grants relief adverse to or inconsistent with 

relief sought in motions that were filed in an action and  

overruled by the court, the movant is potentially 

prejudiced.  That ruling and any resulting prejudice 

presents the movant with grounds for appeal.  The 

corresponding right of appeal must be timely exercised, and 

if it is not the movant waives any error arising from the 

court’s ruling on the motion, notwithstanding any resulting 

prejudice the movant may have suffered. 

{¶ 14} The trial court’s judgment of January 28, 2003, 

reducing the amount of the judgment based on the prior 

$92,000.00 verdict against National Union to zero is a final 

judgment that granted relief inconsistent with the relief 
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State Farm had sought in its motion for summary judgment.  

State Farm was prejudiced as a result.  However, and unlike 

Roberts, State Farm failed to appeal from the January 28, 

2003 judgment.1  That failure waives any error the trial 

court may have committed when it failed to expressly rule on 

State Farm’s motion for summary judgment, and presumably 

denied it.  State Farm cannot avoid the effects of its own 

failure to act by filing a post-judgment motion asking the 

court to rule on the same pretrial summary judgment motion 

the court had overruled, if only presumptively. 

{¶ 15} Neither do we find any merit in State Farm’s claim 

that the trial court erred when the court implicitly 

overruled the motion for summary judgment State Farm filed 

on October 26, 2001.  State Farm had not then pleaded a 

Civ.R. 8(A) claim on which summary judgment could be 

granted.  Perhaps realizing its oversight, on January 17, 

2002, State Farm moved pursuant to Civ.R. 15 for leave to 

amend its pleadings to add such a claim in the form of a 

cross-claim against National Union.  That motion for leave 

was not expressly ruled upon before the trial commenced; and 

that motion is likewise presumed to have been overruled by 

the court.   

{¶ 16} The trial court was correct when it held that it 

                         
1Roberts’ prior assignment of her rights to State Farm did 
not make State Farm a party to Roberts’ appeal, at least 
with respect to State Farm’s potential rights against 
National Union for contribution and indemnity which, in any 
event, were not matters Roberts raised in her appeal. 
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lacked jurisdiction to grant the relief State Farm sought in 

its October 31, 2003, post-judgment motion.  The trial 

court’s jurisdiction terminated when it entered the January 

28, 2003 final judgment, and we affirmed that judgment on 

appeal.  Except for the relief offered by Civ.R. 60(B), 

which does not go to the merits of a claim and was not 

invoked here, the court is deprived of jurisdiction to take 

any further action in the matter after its final judgment 

disposing of all claims pleaded in the action is 

journalized. 

{¶ 17} State Farm’s assignment of error is overruled. 

{¶ 18} APPELLEE’S FIRST CROSS-ASSIGNMENT OF ERROR 

{¶ 19} “THE TRIAL COURT ERRED IN FAILING TO RENDER 

JUDGMENT ON BEHALF OF NATIONAL UNION BASED ON THE FACT THAT 

STATE FARM WAS A VOLUNTEER AND SETTLED WITHOUT NOTIFYING 

NATIONAL UNION.” 

{¶ 20} APPELLEE’S SECOND CROSS-ASSIGNMENT OF ERROR 

{¶ 21} “THE TRIAL COURT ERRED IN FAILING TO RENDER 

JUDGMENT ON BEHALF OF NATIONAL UNION SINCE ROBERTS WAS NOT 

OCCUPYING A COVERED AUTO AT THE TIME OF THE ACCIDENT.” 

{¶ 22} APPELLEE’ THIRD CROSS-ASSIGNMENT OF ERROR 

{¶ 23} “THE TRIAL COURT ERRED IN FAILING TO RENDER 

JUDGMENT ON BEHALF OF NATIONAL UNION ON THE BASIS THAT EMERY 

WAS SELF-INSURED IN THE PRACTICAL SENSE.” 

{¶ 24} The error National Union assigns is rendered moot 

by our determination in National Union’s favor of the error 
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State Farm assigned.  Therefore, pursuant to App.R. 

12(A)(1)(c), we decline to rule on National Union’s three 

assignments of error. 

{¶ 25} National Union’s assignments of error are 

overruled.  The judgment from which the appeal and cross-

appeal were taken is affirmed. 

 

BROGAN, P.J. and WOLFF, J., concur. 

 
Copies mailed to: 
 
Dwight Brannon, Esq. 
Thomas A. Ballato, Esq. 
Gordon D. Arnold, Esq. 
Michael L. Close, Esq. 
Dale D. Cook, Esq. 
Matthew Grimm, Esq. 
Hon. Jeffrey E. Froelich 


		reporters@sconet.state.oh.us
	2005-02-25T16:04:30-0500
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




