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WOLFF, J.
{11} Fifth Third Bank of Western Ohio (“Fifth Third") appeals from an order of

the Miami County Court of Common Pleas, which granted the motion of Shepard Grain



Company, Inc. (“Shepard Grain”), Byron M. Shepard and Mark B. Shepard for relief
from judgment, pursuant to Civ.R. 60(B)(5).

{12} On September 30, 1994, Fifth Third and Shepard Grain entered into a
Revolving Credit and Security Agreement (“the 1994 Agreement”), whereby Shepard
Grain was able to borrow, by means of a revolving credit line, the lesser of $6,500,000
or the value of its “borrowing base,” as calculated by a formula set forth in Section 2.1 of
the agreement. Under Section 8.2, if any default occurred, Fifth Third was permitted to
declare all obligations to be due and payable immediately. The 1994 Agreement and
the corresponding cognovit note had an original maturity date of December 31, 1995.
However, Fifth Third and Shepard Grain repeatedly renegotiated the expiration date of
the 1994 Agreement and the maturity date of any accompanying cognovit notes.

{13} In 2002, Shepard Grain experienced financial difficulties, mainly due to the
increasing failure of its hog operations. In August 2002 (prior to the November 1, 2002,
expiration date of the 1994 Agreement, as amended), Shepard Grain and Fifth Third
held discussions about extending the loan on both Shepard Grain’s grain and hog
operations, with the hog operations ceasing in April 2003. In late 2002, the parties
entered into two amended agreements.! The first, which was dated as of November 1,
2002 (“the November 2002 Agreement”), amended Section 2.1(a) of the 1994
Agreement and permitted Shepard Grain to borrow (1) $840,000, by means of a term

note, for livestock operations, and (2) the lesser of $4,500,000 or the value of the

! Byron Shepard indicates that both of the agreements were signed in

December of 2002, even though both had an effective date of November 1, 2002.
Only the December 2002 Agreement expressly states that it was signed in December
2002 yet effective on November 1, 2002.



borrowing base for grain operations. This agreement added that Shepard Grain would
provide, as additional collateral, 5,022 shares of Fifth Third Bankcorp common stock
owned by Byron Shepard and pledged to Fifth Third under a separate Pledge and Third
Party Collateral Agreement. In addition, the November 2002 Agreement waived
Shepard Grain’s defaults of Sections 6.11, 6.12, and 6.13 for the period ending May 31,
2002; modified the requirements regarding the minimum tangible net worth and ratio of
current assets to current liabilities in those sections; and extended the agreement until
April 1, 2003.

{4} The second agreement, dated as of December 18, 2002 and effective as
of November 1, 2002 (“the December 2002 Agreement”), made additional amendments,
including amendments to the amount of the borrowing base that is required to be
maintained and the calculation of the borrowing base in Section 2.1 and to the security
interest provisions in Section 3. The parties emphasize that the December 2002
Agreement modified the 1994 Agreement, as amended, to allow Shepard Grain to
borrow an additional $500,000 under the terms of the borrowing base.?

{15} In January 2002, Fifth Third received a borrowing base report from
Shepard Grain, dated January 15, 2002, which indicated that the company was out of
compliance with the borrowing base provision in Section 2.1 by $18,683. Fifth Third
subsequently received a borrowing base report, dated January 31, 2002, which

indicated that Shepard Grain was in default of that provision by $429,249.

2 Although not discussed in detail by the parties, the December 2002

Agreement also appears to change the $840,000 loan for livestock operations from a
term loan to a revolving line of credit. However, the $840,000 note attached to Fifth
Third’s complaint is a term note, not a revolving note.



Consequently, on February 14, 2002, Fifth Third sent a notice of default to Shepard
Grain, informing the company that it was not in compliance with the borrowing base.
Fifth Third required Shepard Grain to pay the deficiency immediately. Shepard Grain
failed to do so.

{16} On February 27, 2003, Fifth Third took judgment on the cognovit notes by
virtue of a warrant of attorney and confession of judgment against Shepard Grain and
the individuals who guaranteed the repayment of the company’s obligations to Fifth
Third — Byron M. Shepard, Mark B. Shepard, George Shepard, and Brian Shepard. A
receiver was appointed on March 3, 2003. On May 20, 2003, Shepard Grain, along with
Byron and Mark Shepard, filed a motion for relief from judgment, pursuant to Civ.R.
60(B). The court scheduled a hearing on the motion, and Fifth Third subsequently filed
a motion in limine to exclude the presentation of parol evidence concerning the
agreements at that hearing. The hearing was held on July 2, 2003, and the parties filed
post-hearing memoranda.

{7} On September 26, 2003, the trial court overruled Fifth Third’s motion in
limine and granted the motion for relief from judgment. The court concluded that
Shepard Grain had filed its motion in a timely fashion. With regard to whether the
company had presented potentially meritorious defenses to the judgment, the court
concluded that Shepard Grain had not demonstrated that it had not defaulted on the
grain line of credit, and thus it did not demonstrate a meritorious defense to the
judgment on that ground. The court found, however, that there was no evidence that
Shepard Grain had defaulted on the hog note, and thus that it had presented a

potentially meritorious breach of contract defense to the judgment on that note. The



court permitted Shepard Grain to offer parol evidence, which suggested (1) that Fifth
Third and Shepard Grain had entered into an oral agreement whereby Fifth Third would
loan money to the company unconditionally until October 2003 in exchange for Byron
Shepard’s stock, and (2) that Shepard Grain may have entered into the November and
December 2002 Agreements due to threats and fraud. The court further found that this
testimony supported potential defenses to the judgment.

{118} Fifth Third raises three assignments of error on appeal. We address the
assignments in a manner that facilitates our analysis.

{19} *“SHEPARD'S [SIC] DID NOT FILE ITS MOTION FOR RELIEF IN A
TIMELY MANNER, AND AS A RESULT, THE DECISION GRANTING SHEPARD
RELIEF FROM JUDGMENT SHOULD BE OVERTURNED.”

{110} In its third assignment of error, Fifth Third asserts that the trial court
improperly granted Shepard Grain’s motion for relief from judgment, because that
motion was untimely. The supreme court has established the following standard for
Civ.R. 60(B) motions: "To prevail on [a] motion under Civ.R. 60(B), the movant must
demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R.
60(B)(1) through (5); and (3) the motion is made within a reasonable time, and, where
the grounds of relief are Civ.R. 60(B)(1), (2) or (3), not more than one year after the
judgment, order or proceeding was entered or taken." GTE Automatic Elec., Inc. v.
ARC Industries, Inc. (1976), 47 Ohio St.2d 146, 150, 351 N.E.2d 113. All three
elements must be established, and "the test is not fulfilled if any one of the requirements

is not met." Strack v. Pelton (1994), 70 Ohio St.3d 172, 174, 1994-Ohio-107, 637



N.E.2d 914.

{111} In Ohio, cognovit judgments present special circumstances, and “[t]he
prevailing view is that relief from a judgment taken upon a cognovit note, without prior
notice, is warranted by authority of Civ. R. 60(B)(5) when the movant (1) establishes a
meritorious defense, (2) in a timely application.” Rieck Mechanical Electrical Serv., Inc.
v. Warner (June 7, 2002), Montgomery App. No. 19078; Meyers v. McGuire (1992), 80
Ohio App.3d 644, 646, 610 N.E.2d 542. Moreover, Rule 60(B) is a remedial rule, which
must be liberally construed. Yontz v. Kane, (Sept. 29, 1995), Clark App. No. 95-CA-
005, citing Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17,21, 520 N.E.2d 564.
“Thus, where timely relief is sought and the movant has a meritorious defense, any
doubt should be resolved in favor of the motion so that cases may be decided on their
merits.” Id. “The trial court has substantial discretion, based upon the particular facts
and circumstances, to determine whether a motion for relief from judgment has been
made within a reasonable time.” Hughes v. Ohio Energy Cincinnati, Inc. (June 29,
2001), Greene App. No. 2001-CA-13. We review the trial court's decision for abuse of
discretion. See Griffey v. Rajan (1987), 33 Ohio St.3d 75, 77, 514 N.E.2d 1122;
Hughes v. Green Tree Financial Servicing Corp., Greene App. No. 2002-CA-27, 2002-
Ohio-4465.

{112} Fifth Third claims that Shepard Grain failed to file its motion for relief from
judgment in a timely manner, because the company did not oppose the appointment of
a Receiver, and it did not challenge the judgment until approximately three months later,
during which time the Receiver had been attempting to liquidate the assets of Shepard

Grain. Fifth Third asserts that “[rleasonableness in the present case would have



required Shepard to file its Motion for Relief prior to, or shortly after[,] the Receiver was
appointed.”

{113} In the present case, the trial court concluded that Shepard Grain’s
acquiescence to the appointment of a receiver did not render the filing of the motion for
relief from judgment unreasonable. It further concluded, citing Jo-Rene Corp. v.
Jastrezebski, Cuyahoga App. Nos. 79933 and 80310, 2002-Ohio-1550, 17 (three and
one half month delay), that the motion was filed within a reasonable time.

{1114} We find no abuse of discretion in the trial court’s conclusion. At the
hearing, Byron Shepard testified that there was a delay in filing the Civ.R. 60(B) motion
because “it took us a long time to get the papers together, and this was the first time for
us. It was like inventing the wheel. *** Immediately we went to work to get the papers to
understand it, to read it, and try to figure out what we wanted to do, and when we finally
did, we did it.” (Shepard at 10.) Although Shepard acknowledged that he relied on his
attorney, his son, and the other officers of Shepard Grain to respond to Fifth Third’s
complaint, the trial court was free to credit his explanation for the delay. Moreover, the
trial court did not abuse its discretion when it found that the appointment of the Receiver
did not affect the reasonableness of Shepard Grain’s delay. The Receiver was
appointed five days after Fifth Third obtained a judgment against Shepard Grain and the
individual guarantors. In our judgment, Shepard Grain was not required to file its
motion within that five day period in order to be timely. We therefore conclude that the
trial court acted within its discretion when it concluded that the Civ.R. 60(B) motion was
timely.

{115} Fifth Third’s third assignment of error is overruled.



{116} “THE LOWER COURT ERRED IN OVERRULING FIFTH THIRD’S
MOTION IN LIMINE AND ALLOWING SHEPARD TO INTRODUCE PAROLE [SIC]
EVIDENCE IN THE FORM OF TESTIMONY AT TRIAL AND THROUGH AFFIDAVITS
OF BYRON M. SHEPARD AND MARK B. SHEPARD.”

{1117} In its first assignment of error, Fifth Third challenges the trial court’s
decision to permit Shepard Grain to offer parol evidence regarding its agreements with
Fifth Third at the Civ.R. 60(B) hearing. Fifth Third states that the 1994 Agreement, as
amended in 2002, clearly sets forth the maturity date and the terms of default.
Specifically, the bank indicates that the November and December 2002 Agreements
state that the loan was extended through April 1, 2003, and the agreements did not alter
the default provisions contained in the original 1994 Agreement. Fifth Third asserts that
Shepard Grain impermissibly offered parol evidence in an attempt to alter the terms of
subsequent written, integrated agreements, i.e., the November and December 2002
Agreements.

{118} “The parol evidence rule is a rule of substantive law that prohibits parties
to a contract from later contradicting the express terms of the contract with evidence of
other alleged or actual agreements. Absent claims of fraud, mistake or some other
invalidating cause, the parties' written agreement may therefore not be varied,
contradicted, or supplemented by or on account of evidence of prior or
contemporaneous oral agreements, or by written agreements which the terms of the
principal contract do not expressly authorize.” Evilsizor v. Becraft & Sons Gen.
Contractors, Ltd., Clark App. No. 03-CA-0069, 2004-Ohio-1306 (citations omitted). In

general, the meaning of a contract should be construed from within the four corners of



the instrument. Ross v. Ohio Bar Liab. Ins. Co. (1998), 124 Ohio App.3d 591, 595, 706
N.E.2d 867; Robinson v. Robinson (Dec. 3, 1999), Montgomery App. No. 17562.
Courts presume that the intent of the parties is expressed through the language of the
contract. Shifrin v. Forest City Ent., Inc., 64 Ohio St.3d 635, 638, 1992-Ohio-28, 597
N.E.2d 499. We review the trial court’s decision on Fifth Third’s motion in limine de
novo.

{119} Shepard Grain argues that, at the end of August 2002, Fifth Third and
Shepard Grain had agreed to an ongoing credit relationship in which the hog term note
would be terminated on April 1, 2003, and the grain revolving credit note would continue
until October 31, 2003. Shepard Grain further asserts that the sole purpose of the
August 2002 oral agreement was to obtain Byron Shepard’s stock in order to obtain
sufficient leverage to force Shepard Grain to sign the November and December 2002
Agreements.

{120} In support of its assertion that an August 2002 Agreement had been
reached, Shepard Grain cites to the testimony of Karen Eliason, Relationship Manager
at Fifth Third for Shepard Grain, in which she stated:

{121} “Q: And Shepard Grain’s understanding was that only the hog line would
be terminated April the 1%, correct?

{122} “A: As of August, that was the understanding.

{1123} “Q: Yes. And the other loan, the grain loan, would go on after that?

{124} “A: That was the understanding in August. That did change before we
signed the loan papers.

{1‘|’25} *k%k



{126} “Q: So in August when the door was open to extending this loan
consistent with previous loans for a year, which would have been through October,
correct?

{1127} “A: Of the next year, yes.

{128} “Q: Okay. That's when you asked Byron Shepard for his stock, isn't it?

{129} “A: Yes.

{130} “Q: So at the time you asked Byron Shepard for his stock, it was clearly
believed by both Fifth Third and Byron and Shepard, that the grain loan would go past
April the 157

{131} “A:In August that was the thought process.”

{132} (Eliason at 136-37). In its decision, the trial court acknowledged this
testimony and additional testimony of Eliason, in which she stated that although Byron
Shepard was under the impression that the loan would go on beyond April 1, 2003, at
the time that he turned over his stock, Fifth Third had made very clear by the time the
papers were signed in November that the termination date was April 1, 2003.

{133} The trial court also noted the testimony of Byron Shepard, in which he
stated: “Q: All right. Was there a time, Mr. Shepard, when Fifth Third came to you and
asked you to turn over your Fifth Third Bank Corp. stock?

{1134} “A: Yes.

{1135} “Q: Do you recall when that was?

{1136} “A: I can’t recall the exact date.

{1137} “Q: Okay. Did you agonize over the decision as whether to turn it over to

them?



{1138} “A: Well, this represented my life savings and yes, | did, but | decided for
the good of the Company, that they were gonna extend the line for a good while and |
felt that | — that’s what | wanted to do.

{1139} “Q: When you made the decision to turn your stock over, pledge it to Fifth
Third, what was your understanding of how long they would lend money to you?

{140} “A: They were gonna go through October, and | hoped even farther than
that. | felt if we got that far we’d get into harvest and they’d stay with us. But definitely
through October.

{141} “Q: October, 20037

{142} “A: Yes.”

{143} The trial court rejected Fifth Third’s contention that the above testimony
was barred by the parol evidence rule. At the outset, the court acknowledged that,
standing alone, Shepard’s testimony involved matters that were intrinsic to the terms of
the subsequent agreement and attempted to vary the terms contained in the written
document. However, it noted that the affidavit of Byron Shepard indicated that the loan
documents were signed and the bank stock collateral was deposited by Byron Shepard
in reliance on the representations that Fifth Third would provide new written loan
agreements after April 1, that would extend the loan until October, 2003, and, further,
that he had signed the subsequent written documents based on threats that his stock
would be sold if he did not sign. The court therefore concluded that the parol evidence
rule did not bar consideration of Byron’s testimony and affidavit. In addition, it
concluded that the affidavits presented sufficient facts to support the potentially valid

defenses of fraud, breach of oral contract, and promissory estoppel.



{144} Fifth Third asserts that the trial court erred in permitting this extrinsic
evidence. It states that, according to Shepard’s allegations, Fifth Third essentially
agreed to fund Shepard Grain unconditionally through October of 2003. Fifth Third
asserts that this evidence “is precisely the evidence that the Parole [sic] Evidence Rule
bars from introduction to protect the integrity of written agreements.” The bank futher
argues that extrinsic evidence of fraud cannot be introduced to contradict an integrated
agreement if the alleged misrepresentation contradicts the written contract.

{1145} In Galmish v. Cicchini, 90 Ohio St.3d 22, 2000-Ohio-7, 734 N.E.2d 782,
the Supreme Court of Ohio reiterated the scope of the parol evidence rule in the context
of fraud in the inducement:

{146} “[T]he parol evidence rule does not prohibit a party from introducing parol
or extrinsic evidence for the purpose of proving fraudulent inducement. *** Fraud cannot
be merged; hence the doctrine, which is merely only another form of expression of the
parol-evidence rule, that prior negotiations and conversations leading up to the
formation of a written contract are merged therein, is not applicable to preclude the
admission of parol or extrinsic evidence to prove that a written contract was induced by
fraud.

{1147} “Stated differently, ‘[i]t was never intended that the parol evidence rule
could be used as a shield to prevent the proof of fraud, or that a person could arrange to
have an agreement which was obtained by him through fraud exercised upon the other
contracting party reduced to writing and formally executed, and thereby deprive the
courts of the power to prevent him from reaping the benefits of his deception or

chicanery.’ ***



{1148} “However, the parol evidence rule may not be avoided ‘by a fraudulent
inducement claim which alleges that the inducement to sign the writing was a promise,
the terms of which are directly contradicted by the signed writing. Accordingly, an oral
agreement cannot be enforced in preference to a signed writing which pertains to
exactly the same subject matter, yet has different terms.’ In other words, ‘[t]he Parol
Evidence Rule will not exclude evidence of fraud which induced the written contract.
But, a fraudulent inducement case is not made out simply by alleging that a statement
or agreement made prior to the contract is different from that which now appears in the
written contract. Quite to the contrary, attempts to prove such contradictory assertions
is exactly what the Parol Evidence Rule was designed to prohibit.’

{149} “The same concept — that the proffered evidence of fraud must show more
than a mere variation between the terms of the written and parol agreement — applies to
allegations of promissory fraud, which is the type of fraud that Galmish claims induced
her to enter into the contract with Cicchini. Thus, ‘[t]he rule excluding parol evidence of
collateral promises to vary a written contract does not apply where such contract is
induced by promises fraudulently made, with no intention of keeping them ***’
However, the parol evidence rule does apply ‘to such promissory fraud if the evidence in
guestion is offered to show a promise which contradicts an integrated written
agreement. Unless the false promise is either independent of or consistent with the
written instrument, evidence thereof is inadmissible.” By the same token, ‘if the written
contract provides for the doing of an act on a certain condition, the promisee cannot
show that the promise was an absolute one merely by claiming fraud, unless he

produces some other evidence of the alleged fraud.” Id. at 28-30 (citations and



footnotes omitted).

{150} In the instant case, the 1994 Agreement and the amendments thereto
expressly state that the agreements are integrated, and Shepard Grain has not
contested that statement. Moreover, as argued by Fifth Third, the 1994 Agreement, as
amended in 2002, sets forth the expiration date of the loans, as well as the provisions
and remedies for default. Thus, as acknowledged by the trial court, Shepard’s
testimony regarding the terms of the alleged August 2002 agreement between Fifth
Third and Shepard Grain (i.e., that Shepard Grain would receive a loan from Fifth Third
until October, 2003, and that any defaults would be waived) contradict the express
terms of the subsequent agreements in November and December 2002. To the extent
that Shepard Grain offered parol evidence in an attempt to enforce the terms of the
alleged August 2002 Agreement, the parol evidence rule bars that evidence.

{51} However, as further recognized by the trial court, Shepard’s testimony
also serves to support the allegation that the November and December 2002
agreements were executed due to fraud and threats on the part of Fifth Third. Byron
Shepard testified that he pledged his Fifth Third Bank Corp. stock to Fifth Third because
he understood that Fifth Third was going to lend Shepard Grain money through October
2003. Shepard at 3. He indicated that, had he known that Fifth Third was going to keep
the line of credit open only until February of 2003, he would not have turned his life
savings over to the bank. Id. at 4. Byron Shepard further testified that his discussions
with Fifth Third about his stock were unrelated to the borrowing base, and that “the
senior officers from Dayton said we’re gonna hold this stock and we’re not gonna sell it.

It's just being held there.” Id. at 4, 8.



{152} In his affidavit, Byron Shepard indicated that he had agreed to transfer his
Fifth Third Bank Corp. common stock under a Pledge Agreement and Third-Party
Collateral Agreement to Fifth Third in reliance upon the representation of Fifth Third that
it would extend credit to Shepard Grain at least until October 1, 2003. Notably, Shepard
stated that, after he had pledged 5,022 shares of Fifth Third Bank Corp. common stock,
he was presented with the agreements extending Shepard Grain credit until April 1,
2003 (i.e., not until October 1, 2003). Shepard further stated that when he had
guestioned Fifth Third about the April 1, 2003, date, he was told “that if the agreements
were not signed, the loan would not be extended, Shepard Grain would be [in] default
and they would foreclose and sell [the] 5,022 shares of Fifth Third Bank Corp. common
stock which [he] had previously pledged to Fifth Third.”

{53} Based on this evidence, Shepard Grain has presented evidence that Fifth
Third had obtained Shepard’s common stock based on misrepresentations, and that
Fifth Third threatened Byron Shepard with the sale of that stock in order to obtain the
company’s agreement to the November and December 2002 Agreements, which
contradicted the terms to which they had previously agreed in August of 2002. In other
words, Shepard Grain’s parol evidence does not relate to the terms of the agreement
but, rather, to the validity of the agreement. The parol evidence rule does not prohibit
the admission of extrinsic evidence for that purpose. See Galmish, supra. Accordingly,
the trial court did not err in concluding that Shepard Grain could present parol evidence
in the form of Byron Shepard’s testimony and affidavit and Karen Eliason’s testimony
regarding the circumstances surrounding the surrendering of the stock and the signing

of the November and December 2002 agreements.



{54} Shepard Grain asserts that parol evidence of the August 2002 Agreement
is permissible, because it is necessary to explain a latent ambiguity in the November
and December 2002 agreements. In particular, the company asserts that the
agreements fail to make any reference to the intent of the parties with respect to the
additional collateral provided by Byron Shepard (i.e., the stock) and its effect upon the
borrowing base. We find no ambiguity. Section 3.1 of the 1994 Agreement provides
that: “To induce Bank to make the Loans, and as security for all Obligations, Borrower
hereby assigns to Bank as Collateral and grants to Bank a continuing pledge and
security interest in the following property of Borrower ***,” Under the November 2002
amendment, the 5,022 shares of Fifth Third Bankcorp common stock owned by Byron
Shepard were added as additional collateral. The fact that the agreements did not link
the borrowing base to the specific collateral provided in Section 3 does not create an
ambiguity, patent or latent. In our judgment, the parol evidence regarding the August
2002 Agreement was not admissible on the ground that a latent ambiguity existed.

{155} As an additional basis in support of the trial court’s conclusion that the
parol evidence was admissible, Shepard Grain raises a new argument that the
testimony of Karen Eliason establishes that the November and December 2002
Agreements placed Shepard Grain in default immediately upon their execution and,
therefore, Fifth Third made illusory promises. We agree with Shepard Grain that parol
evidence may be offered for the purpose of establishing that the purported contract was
not valid. However, Eliason’s testimony, read as a whole, does not support that
conclusion. Although Eliason testified that on November 15, 2002, Shepard Grain owed

$4,716,169 on the revolving line of credit, she subsequently testified that those



calculations were not based on Fifth Third’s calculations based on the borrowing base.
Terry Warnke, Commercial Loan Officer at Fifth Third, further testified that Shepard
Grain was not out of compliance with the borrowing base when the November and
December 2002 Agreements were executed, and that they had made an additional
$500,000 available to Shepard Grain so that it would not be in default of that provision
in the future, as anticipated by the company’s projections. We find no basis for the trial
court to have concluded that the December 2002 Agreement was illusory.

{1156} Finally, we note that Shepard Grain had offered testimony in support of its
assertion that the company had not defaulted on its obligations under the agreements.
In particular, Karen Eliason and Byron Shepard testified as to whether Fifth Third’s
loans to Shepard Grain exceeded the amount of the borrowing base. The evidence
regarding Shepard Grain’s alleged default does not purport to alter, modify, or contradict
the terms of the documents at issue. Accordingly, the parol evidence rule does not
prohibit the admission of this evidence. The trial court did not err in considering this
evidence in determining whether Shepard Grain had a potential defense of lack of
default.

{157} The first assignment of error is overruled.

{158} “THE TRIAL COURT ERRED IN FINDING THAT SHEPARD
ESTABLISHED OPERATIVE FACTS THAT SUPPORT ITS ALLEGED DEFENSES TO
FIFTH THIRD’'S COMPLAINT BECAUSE ALL OF THE ALLEG[E]D DEFENSES ARE
BASED ON INADMISSIBLE PAROLE [SIC] EVIDENCE.”

{159} In its second assignment of error, Fifth Third argues that the trial court

erred in concluding that Shepard Grain could present potentially meritorious defenses to



its judgment. Fifth Third argues that the proper application of the parol evidence rule
eviscerates Shepard Grain’s ability to establish a defense to Fifth Third’s right to
judgment against it, thus precluding Civ.R. 60(B) relief.

{1160} In establishing a meritorious defense for purposes of its Civ.R. 60(B)
motion, Shepard Grain was required “to set forth with sufficient clarity and particularity
the facts that [it] claims entitles [it] to relief from judgment in order that the trial court
may make a [threshold] determination whether those facts, if proven, would entitled it to
the relief requested.” Security National Bank and Trust Co. v. Broock (Oct. 20, 1993),
Clark App. No. 3006, quoting Borror v. Borror (Oct. 15, 1987), Darke App. No. 1188-CA.
If those facts, if proven, would not, as a matter of law, entitle the company to relief, then
the trial court could properly deny the motion. In addition, Shepard Grain must have
presented more than mere general allegations or conclusions. However, the company
was not required to prove that it would prevail on that defense. Rieck, supra. The
determination as to whether sufficient operative facts were demonstrated to justify
vacating a judgment is left to the discretion of the trial court. Broock, supra, citing
Doddridge v. Fitzpatrick (1978), 53 Ohio St.2d 9, 12, 371 N.E.2d 214. We therefore
review the trial court’s determination for an abuse of discretion.

{161} In its ruling, the trial court indicated that Shepard Grain had asserted
numerous potential defenses — lack of default, fraud, breach of an oral contract and
promissory estoppel. Beginning with default, the trial court found that Shepard Grain
had not presented operative facts that refuted Fifth Third’s evidence that it was in
default on the revolving credit note. The court noted that Fifth Third had brought its

action based on an acceleration clause, which was triggered by the amount of their loan



exceeding the borrowing base. The court stated:

{1162} “Itis undisputed that the amount of credit and terms of payment were
determined under the conditions of the Credit Facility originally entered into in 1995 and
amended in December, 2002. As amended, the Credit Facility allowed Shepard Grain
to borrow $500,000 more under the borrowing base to bring Shepard Grain into
compliance with the terms of the agreement.

{1163} “Even with the said increase in the line of credit, the evidence is
uncontradicted that Shepard Grain was out of compliance on January 31, 2003 by
approximately $429,000.00. Under the terms of the Credit Facility[,] Shepard Grain was
required to immediately repay any deficiency. In the absence of such payment[,] the
loan agreements allow Fifth Third to accelerate the amount due on the revolving loan
note.”

{164} (Decision at 6). The trial court further recognized that Fifth Third sent
Shepard Grain a notice of default on February 14, 2003, and that Shepard Grain failed
to pay the deficiency. The trial court discounted, as unsubstantiated, the conclusory
testimony of Byron Shepard and the affidavit of Mark Shepard that Shepard Grain was
not in default on the grain revolving credit note. Shepard Grain does not challenge the
trial court’s conclusion, and we find no abuse of discretion in the court’s determination.

{1165} As to the hog line term note, the court found no evidence that Shepard
Grain had defaulted. The court noted that Shepard Grain had presented evidence that
it had made substantial payments on the note, and that it was not due until April 1,
2003. Because the hog line note indicates that it was a term loan, due on April 1, 2003,

the trial court concluded that Shepard Grain had a potentially meritorious breach of



contract defense to judgment on this note.

{1166} We disagree. The December 2002 Agreement, which was the last
amendment to the 1994 Agreement, provided that Shepard Grain would receive a line
of credit by which Fifth Third could make two loans — one for the livestock operations
and one for the grain operations. The agreement provided that, except as expressly
modified therein, the 1994 Agreement remained unaltered and in full force and effect.
Section 8.2 of the 1994 Agreement provided that in the event of any default, Fifth Third
was entitled to cease advancing money and to declare “all Obligations to be due and
payable immediately ***.” “Obligations” was defined in Exhibit 1 to the 1994 Agreement
as “all loans, advances, indebtedness and other obligations of Borrower owed to Bank
of every description whether now existing or hereafter arising ***.” By these provisions,
the 1994 Agreement indicates that upon an event of default, Fifth Third was entitled to
accelerate all of the loans under this agreement, including the hog operations note.
Accordingly, even though there was evidence that Shepard Grain had made substantial
payments on the hog operations note and no evidence that Shepard Grain had
defaulted thereunder, the terms of the 1994 Agreement demonstrate that Fifth Third
properly accelerated the payment of that note due to Shepard Grain’s noncompliance
regarding the grain operations loan. Accordingly, because the evidence demonstrated
that Shepard Grain had defaulted on the grain operations note, Shepard Grain could not
raise a meritorious breach of contract defense regarding the hog operations note on the
ground that Fifth Third sought complete payment on the hog operations note prior to
April 1, 2003, in the absence of a default on that note. We therefore conclude that the

trial court erred in finding that Shepard Grain had presented operative facts in support of



a breach of contract defense on the hog operations note.

{167} The trial court concluded that Shepard Grain had presented potentially
meritorious defenses of breach of an oral contract and promissory estoppel, based on
the affidavits of Byron and Mark Shepard, in which they stated that in exchange for the
pledge of stock, Fifth Third had promised to loan Shepard Grain funds until October
2003 and to waive any defaults that may occur. As stated above, the parol evidence
rule precludes Shepard Grain from presenting this evidence for the purpose of enforcing
the terms of this alleged oral agreement, contrary to the express terms of the
subsequent written, integrated agreements in November and December 2002. Because
the trial court could not consider this evidence for the purpose of enforcing the terms of
the alleged August 2002 agreement, Shepard Grain has not presented evidence to
support the defenses of breach of oral contract and promissory estoppel. We conclude
that the trial court erred in finding that Shepard Grain had presented operative facts in
support of those defenses.

{1168} As for fraud in the inducement, the trial court concluded that Shepard
Grain had presented “operative facts” which indicated that Fifth Third had threatened to
sell the previously given shares of Fifth Third Bankcorp stock to induce Shepard Grain
to sign the November and December 2002 amendments. As stated above, the trial
court properly concluded that parol evidence was admissible for the purpose of
establishing fraud. If proven, this may be sufficient to establish a meritorious defense of
fraudulent inducement. Accordingly, the court did not abuse its discretion when it
concluded that Shepard Grain had presented a potentially meritorious defense based

on fraud.



{1169} In summary, the trial court improperly concluded that Shepard Grain had
presented potentially meritorious defenses of breach of contract regarding the hog
operations loan, breach of an oral agreement and promissory estoppel. However, the
court did not abuse its discretion when it concluded that Shepard Grain had presented a
potentially meritorious defense based on fraud. Because the trial court could have
reasonably concluded that Shepard Grain presented a meritorious defense, the trial
court did not abuse its discretion in granting the motion for relief from judgment.

{70} The second assignment of error is overruled.

{71} The trial court’s order granting Civ.R. 60(B) relief will be AFFIRMED.

FAIN, P.J., and YOUNG, J., concur.
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