[Cite as In re Huffer, 2003-Ohio-5964.]

IN THE COURT OF APPEALS FOR CLARK COUNTY, OHIO
IN THE MATTER OF:
SHYANNA HUFFER ) C.A. CASE NO. 2002 CA 96

T.C. CASE NO. 20010703

OPINION

Rendered on the 7" day of _November , 2003.

JAMES GRIFFIN, 4 W. Main Street, Suite 526, Springfield, Ohio 45502
Attorney for Plaintiff-Appellee

DON BREZINE, Atty. Reg. No. 0018477, 188 West Hebble Avenue, Fairborn, Ohio
45324

Attorney for Defendant-Appellant
LINDA CUSHMAN, 2 W. Columbia Street, Suite 200, Springfield, Ohio 45502
JAMES D. MARSHALL, 4 W. Main Street, Second Floor, Springfield, Ohio 45502

CHARLES CASEY, 101 E. Columbia Street, Springfield, Ohio 45502

FREDERICK N. YOUNG, J.
{1} Rita Shirk, the maternal grandmother of Shyanna Huffer, is appealing the

award of custody by the trial court of Shyanna to foster parents Monte and Bethla
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Crawford who petitioned for legal custody of Shyanna. Shyanna had been placed with

the Crawfords three days after she was born (Tr. 29), but when she was one year old,
she was removed from the Crawfords and placed with Rita Shirk on June 1, 2002. (Tr.
64). The facts and the conclusions and findings of the Juvenile Court of Clark County,
Ohio, are carefully set forth in the following judgment entry filed by that court:

{12} “This matter came before the Court upon the competing motions for legal
custody of the child filed by foster parents and paternal grandmother.

{13} “THE COURT FINDS that the dependent child, Shyanna Huffer, was born
on May 11, 2001. Previously, the child has been in the custody of the Clark County
Department of Job and Family Services pursuant to both a shelter care and a temporary
custody order.

{14} “Subsequently, and before trial, the foster parents, Monte and Bethla
Crawford, filed a motion for legal custody of the child pursuant to Revised Code Section
2151.353. The paternal grandmother, Rita Shirk, also filed a motion for legal custody
pursuant to the same statute.

{5} “A dispositional hearing was held in this matter at which time the foster
parents were present with counsel, the maternal grandmother was present with counsel,
the mother was present with counsel and the Guardian ad Litem was present.

{16} “THE COURT FINDS that the Department of Job and Family Services
offered no evidence and indicated that the child should not be placed with either parent,
but that an award of legal custody to either the foster parents or the paternal
grandmother would meet the needs of the child.

{17} “THE COURT FURTHER FINDS that the father of the child is incarcerated
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and is unable to meet the needs of the child at this time. The mother, with the advice

and consent of counsel, acknowledged that she was unable to provide for the needs of
the child. The mother acknowledged that she could not meet the needs of Shyanna
now or at any time in the reasonable future and that placement of the child with another
legal custodian would be in the best interest of the child. The mother recommended
that the child be placed in the legal custody of the paternal grandmother.

{18} “THE COURT FINDS that the petitions for legal custody by the paternal
grandmother and the foster parents both require a best interest determination pursuant
to Revised Code Section 3109.04. The Court must consider the factors set forth in that
section of the code in making an award of legal custody to a non-parent. It would be
inappropriate to place the dependent child with either parent when both are unable to
provide for the needs of the child, hence this proceeding and this decision.

{19} “THE COURT FINDS the paternal grandmother is unmarried and resides
in a rented home with three grandchildren. She subsists on government aid in various
forms. Three of her four children have been incarcerated at some time during their
lives. Ms. Shirk, the paternal grandmother, acknowledged that for a brief period of time
her four children were removed from her and placed in the custody of Children’s
Services. The grandmother receives no support from either the mother or the father.
The grandmother’s health is a bit precarious and her stability is questionable.

{110} “THE COURT FINDS the foster parents are good, decent and appropriate.
They have proper facilities in their home, proper income to support the child and offer a
loving and stable home for the child. During the year that the child was in the foster

parents’ home, she bonded with the foster parents and their extended family. The child



blossomed, grew and had her every need met.

{111} “THE COURT FINDS that the wishes of the parents are not significant
factors regarding the care of this child. The father is in prison. The mother is still a
minor and has again given birth to another child before reaching the age of majority.
She has no particular interest or involvement in the well being of Shyanna.

{112} “THE COURT FINDS the wishes of the child cannot be stated because of
her age. The Guardian ad Litem on behalf of the child recommended that the child be
placed with the paternal grandmother, but admitted he hardly knew the Crawfords and
had never been to their home.

{1113} “The child interacts appropriately with the foster parents and their
extended family. The child has developed a significant attachment to and bond with the
natural-born children of the foster parents. Conversely, the child has not developed the
same relationship with the other children in the home of the paternal grandmother.

{114} “The child is well adjusted in the home and community and extended
family of the foster parents. The child lived there for most of her life. She is well
adjusted to all that was offered to her through the foster parents’ care of her. The
paternal grandmother’'s home is more convoluted and full of consternation.

{1115} “The foster parents are mentally and physically healthy and stable and
caring. The paternal grandmother’s health is precarious, her supervisory skills are
guestionable and her past record of parenting is abysmal.

{116} “The foster parents and the paternal grandmother both seem likely to
honor and facilitate court-approved visitation. There is a strain between the foster

parents and the paternal grandmother simply because all desire to provide a home for
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the child. Yet, the Court is convinced that the foster parents would make the greater

effort to facilitate visitation.

{117} “THE COURT FINDS that neither of the petitioners is obligated to support
the child, but both have offered to do so. The foster parents have a better and more
stable source of income to meet the needs of the child. The grandmother depends
upon assistance of others to meet her needs and the needs of the child.

{118} “The foster parents have not been convicted of or plead guilty to any
criminal offense involving the well being of a child. On the other hand, the paternal
grandmother was convicted of an offense of child neglect or abuse in the past.

{119} “Neither petitioner proposes to leave the area or to deviate from the
dictates of the Court.

{120} “THE COURT FINDS that the paternal grandmother's home is much less
stable, much less secure and much less healthy than that of the foster parents. The
child has the best chance of succeeding and growing and maturing in life if she is
placed in the legal custody of the foster parents subject to appropriate visitation and
support orders.

{121} “THE COURT FINALLY FINDS that it is in the best interest of the child to
be placed in the legal custody of Monte Crawford and Bethla Crawford until further order
of the Court.

{122} “IT IS THEREFORE ORDERED that the child is placed in the legal
custody of Monte Crawford and Bethla Crawford. The Court specifically reserves the
rights of the natural parents to return to the court to modify this award of custody and

further reserves to the parents the right to consent to adoption and the obligation to



support the child.

{123} “IT IS FURTHER ORDERED that the motion of Monte Crawford and
Bethla Crawford, to be granted legal custody of the child is granted and the competing
motion of the paternal grandmother, Rita Shirk, to be granted legal custody of the child
is denied.

{124} “IT IS FURTHER ORDERED that the mother shall be entitled to
supervised visitation with the child every other Saturday or Sunday as agreed to by the
mother and the legal custodians. The visitation shall be from 9:00 a.m. until 4:00 p.m.
on either a Saturday or Sunday, every other weekend, as arranged by mother and the
custodians. If those parties are unable to agree to a visitation schedule, the same shall
be adopted by the Court. Said visitation with mother shall be supervised by another
adult. The visitation can be supervised by the paternal grandmother if she is willing to
do that for the child and the mother.

{1125} “IT IS ORDERED that no separate or additional visitation is ordered for the
paternal grandmother at this time as the same is not in the best interest of the child.

{126} “IT IS FURTHER ORDERED that within 14 days of the filing of this entry,
the mother shall submit herself to the Clark County Child Support Enforcement Agency
for the establishment of support. For the records of the Child Support Enforcement
Agency, mother is Nicole Huffer, a minor child and she resides at 528 South York
Street, Springfield, OH.

{127} “IT IS FURTHER ORDERED that the custodians shall provide medical
insurance for the child if the same is provided to them at a reasonable cost. If medical

insurance is not available for the child, the custodians may petition for a medical card



through the Clark County Department of Job and Family Services.

{128} “IT IS FURTHER ORDERED that the legal custodians, Monte Crawford
and Bethla Crawford, shall be entitled to claim the child as an exemption and deduction
for tax purposes in calendar year 2002 and continuing each year thereatfter.

{129} “IT IS FURTHER ORDERED that this judgment entry shall be entered by
the clerk in the journal on this date and further served within three days upon all parties
not in default for failure to appear.” (Docket 87).

{130} The appellant's counsel on appeal sets forth the following four
assignments of error:

{131} “1. IT IS ERROR TO TAKE CUSTODY OF A SMALL CHILD FROM A
PATERNAL GRANDMOTHER AND TRANSFER IT TO NON-FAMILY MEMBERS
AFTER A HEARING IN WHICH THE NON-FAMILY MEMBERS HAVE BEEN HELD TO
NO HIGHER STANDARD OF PROOF OR EVIDENTIARY BURDEN THAN THE
GRANDMOTHER, WHERE THE NON-FAMILY PETITIONERS PRESENTED NO
EVIDENCE TO THE UNSUITABILITY OF THE GRANDMOTHER.

{132} “2. IT IS ERROR TO GRANT CUSTODY OF A SMALL CHILD TO NON-
FAMILY MEMBERS OVER A PATERNAL GRANDMOTHER WHERE THE COURT
FAILED TO ACKNOWLEDGE ANY VALUE IN THE FAMILY TIE BETWEEN THE
CHILD AND THE GRANDMOTHER AND OTHER KIN IN HER HOUSEHOLD.

{133} “3. IT IS ERROR TO GRANT CUSTODY OF A SMALL CHILD TO
FOSTER PARENTS ON SUCH A PAUCITY OF EVIDENCE AS TO ESTABLISH THE
SUGGESTION THAT THE MERE ROLE AS FOSTER PARENTS GIVES

PETITIONERS AN INSIDE TRACK TO CUSTODY, EVEN OVER A PATERNAL
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GRANDMOTHER AND EVEN WITH A NEARLY TOTAL LACK OF EVIDENCE

AGAINST THE PATERNAL GRANDMOTHER AND SIGNIFICANT EVIDENCE IN
FAVOR OF THE GRANDMOTHER.

{134} “4. IT IS ERROR FOR THE TRIAL COURT TO DENY A MOTION TO
DISMISS AN ACTION TO TAKE CUSTODY AWAY FROM THE GRANDMOTHER
WHEN PETITIONERS, HAVING FINISHED THEIR EVIDENCE, HAVE NOT MET ANY
BURDEN OTHER THAN THAT OF THEIR OWN SUITABLENESS.”

{135} The appellees did not file a brief on this appeal. We find this disturbing
and disquieting in that it raises some red flag about either the appellees’ commitment to
their desire for custody of Shyanna or the competency of their counsel. However, we
do not decide custody issues on such questions, but rather what is in the best interest of
the child. To that end, we have carefully reviewed the transcript of the proceedings
below in order to evaluate the decision of the trial court.

{136} We note, first, that a trial court's custody determination that is supported
by competent, credible evidence, will not be reversed absent an abuse of discretion.
Bechtol v. Bechtol (1990), 49 Ohio St.3d 21, syllabus. The term “abuse of discretion”
implies more than an error of law or judgment, it connotes an attitude on the part of the
trial court that is arbitrary, unreasonable, or unconscionable. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217, 219. With regard to the review of custody matters, the Ohio
Supreme Court has stated: “The discretion which a trial court enjoys in custody matters
should be accorded the utmost respect, given the nature of the proceeding and the
impact the court’'s determination will have on the lives of the parties concerned. The

knowledge a trial court gains through observing the witnesses and the parties in a
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custody proceeding cannot be conveyed to a reviewing court by a printed record. In this

regard, the reviewing court in such proceedings should be guided by the presumption
that the trial court’s findings were indeed correct.” (Citations omitted). Miller v. Miller
(1988), 37 Ohio St.3d 71, 74.

{1137} In the appellant’s four assignments of error, she is essentially arguing that
although she is not a parent of the child, she is still part of the family as the paternal
grandmother, and that because of evidence presented as to her own suitability she
should almost automatically be granted custody. We find, however, that there is
competent, credible evidence in the testimony during the hearing to support the finding
by the trial court that the grandmother would not be as appropriate a custodian of the
child as the foster parents. For example, the appellant told one witness that she would
not be involved in the child’s life, but only intended to give the child back to the child’s
father, who was in prison. (Tr. 100). There was also conflicting evidence about whether
the child was appropriately happy in the appellant's home or whether she was happier
and more bonded with the Crawfords. (See Tr. 56, 62, 63, 73-77, 89, 91-92, 97, and
151).

{1138} While we acknowledge the importance of family to a child, as argued by
the appellant, we fail to see that it governs the decision in the case at hand. In short,
while we find from the transcript of the proceedings that the issue is close, we find that
on the whole the decision of the trial court is supported by some competent, credible
evidence, and we, therefore, will not reverse it. The assignments of error are overruled,

and the judgment is affirmed.
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WOLFF, J. and WILLIAM W. YOUNG, J., concur.

(Hon. William W. Young sitting by assignment of the Chief Justice of the Supreme Court
of Ohio).
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