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BROGAN, J.

{11} This case is before us on Jim Fraley’s appeal from a trial court order
finding that he owes his ex-wife, Norma, $14,358.59 in spousal support. Mr. Fraley
has assigned the following errors for our review:

{12} "L The trial court erred by wrongfully modifying the spousal

support obligation of the Husband/Appellant by the Decision and Judgment of
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December 18, 2001, which modification is contrary to law and an abuse of

discretion.

{13} “Il. The trial court erred in claiming it was enforcing the separation
agreement terms rather than modifying them. The spousal support provisions of
paragraph 4 of the separation agreement of the parties may not be enforced by the
court because they are impossible to perform.

{14} After considering the alleged errors, we find them without merit.
Consequently, the trial court judgment will be affirmed.

I

{15} A judgment entry and decree of dissolution of marriage was filed in
this case on May 8, 1997. In the entry, the terms of an attached separation
agreement were ordered into execution. According to the separation agreement,
the parties were co-debtors in a Chapter 13 Bankruptcy Plan that was filed on
December 17, 1996. Under the plan, the parties were to pay $183 per week for
their debts, excluding the mortgage on the marital home. However, paragraph four
of the separation agreement required Mr. Fraley to make this payment as spousal
support to Mrs. Fraley until the bankruptcy plan was completed. Mrs. Fraley was
also given a 1995 Chevrolet Z71 truck, and was ordered to make payments for the
truck.

{16} Paragraph three of the separation agreement further stated that: “[t]he
provisions for Wife as set forth in this Agreement are in full and complete
satisfaction of any and all rights or claims of Wife for spousal support. The

provisions for Husband as set forth in this Agreement are in full and complete
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satisfaction of any and all rights or claims of Husband for spousal support. This

spousal support agreement is not subject to further modification by the court.”
Additionally, paragraph 18 provided that the agreement could not be altered,
changed, or modified, except in a writing signed by each of the parties.

{7} Subsequently, in August, 1998, Mrs. Fraley filed a motion to establish
spousal support and to hold Mr. Fraley in contempt. The facts relating to the motion
were not disputed. Specifically, in August, 1998, Mr. Fraley filed a Chapter 7
bankruptcy, discharging all his debts, including the debt in the former Chapter 13
plan. One of the debts covered by the Chapter 13 plan was the Z71 truck awarded
to Mrs. Fraley. As a result of the discharge, the truck was in danger of being
repossessed.

{18} After hearing the matter, the magistrate filed a decision and
permanent order requiring the parties to disclose information to each other and to
submit an agreed entry stating how Mr. Fraley would discharge his spousal support
obligation. However, this decision and order was later vacated, because relief from
the automatic bankruptcy stay had not been granted at the time the motion was
heard. In April, 2001, Mrs. Fraley filed another motion asking that Mr. Fraley
be held in contempt for failure to pay spousal support. A hearing was held on this
motion, but testimony was not presented, because the parties stipulated to pertinent
facts, including the facts surrounding the previous contempt proceeding. According
to the stipulated facts, Mrs. Fraley was left with the Chapter 13 plan when Mr.
Fraley filed the Chapter 7 bankruptcy. The Chapter 13 case was eventually

dismissed for lack of payment, and Mrs. Fraley then filed another Chapter 13 action
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to try to save her truck. After the second case was dismissed for lack of payment,

Mrs. Fraley filed her own Chapter 7 bankruptcy petition. During the course of these
events, the Z71 truck was repossessed.

{19} On February 8, 2001, the parties filed an agreed order in Mr. Fraley’s
Chapter 7 bankruptcy case, indicating that payment of the Chapter 7 plan in full
would have required payment of $790 per month for 60 months, for a total payment
of $47,400. While the plan was in effect, the parties paid $14,007.93, leaving an
amount due of $33,392.07. Since Mrs. Fraley’s share of the plan benefit would
have been about 43%, the parties agreed that Mr. Fraley owed her $14,358.59 as a
nondischargeable spousal support debt.

{110} Based on the above facts, the magistrate in the domestic relations
action found that Mrs. Fraley was requesting enforcement of the spousal support
obligation, not modification. The magistrate decided that Mr. Fraley was liable for
$14,358.59 in spousal support, and ordered the parties to either settle the amount
of monthly payments or submit the matter for decision about an appropriate
monthly amount.

{111} Following this decision, Mr. Fraley filed objections with the trial court,
claiming that the magistrate had improperly modified the spousal support obligation.
The trial court disagreed, overruled the objections, and adopted the magistrate’s
decision. Mr. Fraley then appealed, contending, as we said, that the trial court
improperly modified the spousal support obligation, and that the obligation as
originally set out in the separation agreement was impossible to perform.

{112} R.C. 3105.65(B), which governs dissolutions, indicates that courts
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may modify spousal support only in accordance with R.C. 3105.18(E)(2). According

to R.C. 3105.18(E)(2), a court lacks jurisdiction to modify amounts or terms of
spousal support unless a separation agreement has a provision specifically allowing
modification. The trial court in this case was aware that the separation agreement
did not provide for court modification. However, the court decided that it was
enforcing, rather than modifying the support obligation. Mr. Fraley disagrees,
contending that the court modified every aspect of spousal support, including the
amount, the terms, and the payee.

{1113} We disagree with this contention. We find instead that the trial court
acted within its inherent power to control its own judgments. Leis v. Leis (Sept. 20,
1995), Miami App. No. 99 CA 54, 1995 WL 559974.

{114} In Leis, a husband and wife agreed to split proceeds from the Ohio
Lottery. Consequently, under the separation agreement and divorce decree, the
Ohio Lottery was to issue both husband and wife separate checks for one-half of
lottery installments due, beginning in November, 1992, and continuing until the last
of the prize was paid. 1995 WL 559974, *1. The Commission refused to divide the
payments, and instead sent the husband the full amount. In turn, the husband
failed to pay the ex-wife her share. As a result, the wife filed a motion asking the
trial court to make an order nunc pro tunc, requiring the ex-husband to remit her
share. Id. at 2. The trial court refused, stating that the requested relief would
modify an order for division of property and was beyond the court’s power to grant.
Id.

{1115} On appeal, we reversed the trial court. Although we agreed that a
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nunc pro tunc order was not appropriate, we found that the correct remedy was in

the substance of the change being sought. In this regard, we stressed that the
change “does not alter the distributive share the parties will receive, only the
method by which those shares are distributed. A court of common pleas has the
inherent power to control its own judgments and to correct, modify, or vacate them
during the term in which they were rendered. * * * That power is not abrogated or
modified by the Rules of Civil Procedure.” Id. at 4.

{116} We went on to say that:

{117} “tlhe record demonstrates that a change in the court’'s order is
warranted, not only because of the procedures of the Ohio Lottery Commission but
also because of the obdurate and unjustified refusal of David Leis to pay his former
spouse the share of proceeds which he had agreed is due her. The change would
not alter the court’s order distributing marital property. The trial court abused its
discretion when it refused to grant Elizabeth Leis the change she requested.” Id.

{118} The same situation exists in the present case. Mr. Fraley agreed, and
was ordered to pay $183 per week in spousal support via the mechanism of the
Chapter 13 Bankruptcy Plan payments. A change is warranted because of Mr.
Fraley’s refusal to pay the proceeds that were due to Mrs. Fraley. Mr. Fraley further
agreed in the bankruptcy court that his nondischargeable spousal support obligation
was $14,358.59, and the only thing being changed is the method of payment.
Accordingly, we find both assignments of error without merit.

{119} We would add that the doctrine of judicial estoppel also precludes Mr.

Fraley from claiming that support is being modified and from contesting the spousal
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support obligation. Judicial estoppel “prevents a party from staking out a position in

a subsequent action that is inconsistent with a position taken in a prior action.”
Scioto Mem. Hosp. Assn., Inc. v. Price Waterhouse, 74 Ohio St.3d 474, 481, 1996-
Ohio-365 (Douglas, concurring in part and dissenting in part). Judicial estoppel is

applied to maintain “ ‘the integrity of the courts by preventing a party from abusing
the judicial process through cynical gamesmanship, achieving success on one
position, then arguing the opposing to suit an exigency of the moment.” ” * * * “ ‘The
doctrine applies only when a party shows that his opponent: (1) took a contrary
position; (2) under oath in a prior proceeding; and (3) the prior position was
accepted by the court.” ” Smith v. Dillard Dept. Stores, Inc. ( 2000), 139 Ohio
App.3d 525, 533 (citations omitted).

{20} For reasons that were presumably to his benefit, Mr. Fraley filed an
agreed order in his bankruptcy case, stipulating that the sum of $14,358.59 was a
nondischargeable debt owed to Mrs. Fraley for spousal support. Consequently, he
is now precluded from taking the position that the support is being modified, and
from claiming that he does not owe the spousal support. Compare: Bruck Mfg. Co.
v. Mason (1992), 84 Ohio App.3d 398, 400-01 (failure to state asset in bankruptcy
proceedings prevents debtor from asserting claim for money in later proceeding);
Guidoumbouzianii v. Johnson (March 26, 1997), Hamilton App. No. C-960597, 1997
WL 133363, *1 (position that party did not have contingent real-estate claim to
schedule in bankruptcy proceeding precludes party from asserting claim in later

judicial proceeding); and Black v. Gangale (Aug. 4, 1994), Cuyahoga App. No.

66771, 1994 WL 408089, *3 (plaintiff stipulated in municipal court action to writ of
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restitution evicting him, as tenant, from premises to which he later claimed title in

common pleas court. Consequently, Plaintiff's common pleas court action was
dismissed on summary judgment, due to application of judicial estoppel).

{121} In view of the preceding discussion, we find that the trial court did not
err in ordering Mr. Fraley to pay $14,358.59 in spousal support. Accordingly, both
assignments of error are overruled, and the trial court judgment is affirmed.

FAIN, J., concurs.

GRADY, J., dissenting:

{1122} 1 respectfully dissent from the decision of the majority because I
believe that the domestic relations court lacked jurisdiction to impose a post-decree
lump sum judgment for spousal support.

{123} R.C. 3105.18(E) states that a domestic relations court “does not have
jurisdiction to modify the amount or terms of (an) alimony or spousal support” award
in a decree of dissolution entered after January 1, 1991, absent “a provision
specifically authorizing the court to modify the amount or terms of alimony or
spousal support” set out in the separation agreement that was approved by the
court and incorporated into the decree. Here, there was no such authorization.
Indeed, the separation agreement specifically prohibits modification.

{24} R.C 3105.18(E) was enacted pursuant to Article IV, Section 4(B) of
the Ohio Constitution, which confers on the General Assembly the power to

determine the jurisdiction of the courts of common pleas and its divisions. The
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judicial power, which is conferred on the courts by Article 1V, Section 1, preserves to

the courts an inherent authority to do all things necessary to the administration of
justice and to protect their own powers and processes. Nevertheless, the
jurisdiction of the courts, which pertains to the claims for relief it can determine, is
necessarily governed by legislative enactment. Mattone v. Argentina (1931), 123
Ohio St. 393.

{125} This matter came before the domestic relations court on a post-decree
motion that Norma filed, asking the court to order Jim to show cause why he had
failed to pay the full amount of the spousal support award ordered in the decree.
The court had jurisdiction to grant the relief that Norma requested, to order Jim to
show cause why he acted as he did, but in so doing it could not also modify the
amount or terms of the spousal support it had ordered.

{126} The separation agreement incorporated in Jim and Norma’s decree of
dissolution required Jim to pay $183 per week on their Chapter 13 bankruptcy plan
until the plan was completed, as and for spousal support. The purpose of the
spousal support award was to permit Norma to keep the truck she’d been awarded
as marital property. Completion of that plan became impossible when Jim filed his
own Chapter 7 bankruptcy petition and Norma was unable to complete the Chapter
13 plan alone. The truck was then repossessed.

{127} Jim’s conduct no doubt frustrated the property division to which the
parties had agreed. It did that by extinguishing the bankruptcy plan Jim was
ordered to complete as a spousal support obligation. | do not agree that, as a

result, the court was authorized to enter a judgment against him for $14,358.59,
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which is the full amount of his obligation had the Chapter 13 plan been completed.

Two reasons support this view.

{1128} First, Jim’s obligation was plainly anchored in the Chapter 13 plan and
was contingent on its completion. When its completion became impossible, Jim’s
obligation was extinguished. Norma agreed to that contingency. She could have
instead insisted that Jim pay the $183 directly to her. In that event, Jim’s obligation
would continue irrespective of whether the Chapter 13 plan was completed. Neither
would Jim’s Chapter 7 filing then affect his obligation. However, Norma waived that
option when she agreed to spousal support on these terms.

{129} Second, converting Jim’s obligation to a $14,358.89 judgment in favor
of Norma clearly changes both the amount and terms of his spousal support
obligation. R.C. 3105.18(E) prohibits that form of modification in this circumstance.
The court might have done that had Jim been ordered to make the $183 payment
directly to Norma for a fixed term and failed to do so. However, that's not what the
parties agreed to, and not what the court had ordered.

{1130} Judge Brogan relies on our decision in Leis v. Leis (Sept. 20, 1995),
Miami App. No. 94CA54, to hold that the modification the court ordered was within
its inherent powers. Leis involved division of marital property, not spousal support,
and thus was not governed by the express jurisdictional limitations by R.C.
3105.18(E). In Leis, the court divided the parties’ lottery prize but the Lottery
Commission refused to comply with the court’s order that it pay half to each former
spouse directly. The court’s subsequent order requiring the former husband to pay

the former wife her share did not modify the amount or terms of a spousal support
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order. It merely enforced a division of property the court had previously ordered,

and which per R.C. 3105.171(B) it was mandated to order. That’s not the case with
spousal support, which is wholly discretionary and, at least in this instance, was to
be paid on terms to which the parties had agreed.

{131} Judge Brogan would also apply the doctrine of judicial estoppel, based
on Jim’s stipulation in the bankruptcy proceeding that he owed $14,358.89 in
spousal support. However, equity cannot confer jurisdiction that a court is denied
by statute, and estoppel is an equitable doctrine.

{1132} It may be that Jim had these opportunities in mind when he and
Norma entered into their separation agreement. Whether that amounts to sharp
dealing, or even bad faith, it cannot confer jurisdiction on the court which it is
expressly denied by R.C. 3105.18(E). The General Assembly plainly intended to
prohibit modifications of this kind when it enacted that section. As the Supreme
Court recently recognized, statutory prohibitions limit the equitable powers of the
courts, even when those powers are employed to fulfill the purposes of a bargain
between former spouses since made impossible by subsequent events. See
Cosby v. Cosby, 96 Ohio St.3d 28, 2002-Ohio-4170.

{1133} 1 would reverse.
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