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FAIN, J. 

{¶1} Plaintiff-appellant Dapor LLC appeals from a summary judgment 

rendered against it on its complaint against defendant-appellee Kohl’s Department 

Stores, Inc., for a proportionate share of assessments relating to the widening of 

Old Troy Pike, a road running past the shopping center in which Dapor  leased 
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space to Kohl’s.  Dapor contends that its lease unambiguously provides that Kohl’s 

is obligated to pay a proportionate share of these assessments.     We conclude that 

the trial court correctly decided that the lease is ambiguous in this respect, and that 

Kohl’s presented unrebutted evidence to establish that the original parties to the 

lease understood and intended that the landlord, not the tenant, would pay these 

assessments.  Consequently, we conclude that the trial court correctly rendered 

summary judgment in favor of Kohl’s, and the judgment of the trial court is Affirmed. 

I 

{¶2} WildCat Development, Dapor’s predecessor in interest to the 

Northpark Shopping Center, entered into a lease with Kohl’s in November, 1993.  

The lease included a provision requiring Kohl’s to pay a portion of real estate taxes 

and assessments levied against the shopping center, but this obligation was subject 

to the following exclusion:  “ . . .any Taxes [previously defined to include 

assessments] for highway and highway-related improvements which may be 

imposed upon or against the Shopping Center (i)  prior to Commencement Date and 

as a result of Landlord’s initial construction of the shopping center, or (ii) . . . .” 

{¶3} Before this lease was entered into, the City of Huber Heights had 

enacted an ordinance providing for special assessments for the improvement of Old 

Troy Pike, having determined that Old Troy Pike needed to be widened.  WildCat 

never sought reimbursement from Kohl’s for any share of these assessments, 

having concluded that the above-quoted exclusion applied to the assessments, so 

that Kohl’s was not obligated under the lease to pay any portion of the 

assessments.   
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{¶4} On September 1, 1998, Dapor purchased all property and interest 

owned by WildCat, specifically including the lease with Kohl’s, which was assigned 

to, and assumed by, Dapor.  Dapor brought this action to recover a proportionate 

share of the assessments that it was required to pay for the improvement of Old 

Troy Pike. 

{¶5} Both parties moved for summary judgment, each contending that the 

application of the above-quoted exclusion in the lease to this issue is clear and 

unambiguous.  The trial court denied both motions, and set the matter for trial.   

{¶6} As a result of a pretrial conference occurring after additional 

discovery, at which both parties indicated that the trial court had before it all of the 

relevant evidence, the trial court acceded to Kohl’s request to reconsider its motion 

for summary judgment.  The trial court concluded that the exclusionary provision in 

the lease is ambiguous, as it relates to this issue, that the evidence submitted by 

Kohl’s established that the original parties to the lease had understood that the 

landlord, not the tenant, would be solely responsible for these assessments, that 

this evidence was not rebutted, and that after reviewing all of this evidence in a light 

most favorable to Dapor, reasonable minds could come to but one conclusion, that 

being that Kohl’s was entitled to judgment as a matter of law.   

{¶7} Accordingly, the trial court rendered summary judgment in Kohl’s 

favor.  From that judgment, Dapor appeals.   

II 

{¶8} Dapor asserts three assignments of error, as follows: 

{¶9} “THE TRIAL COURT ERRED IN FINDING THAT THE LEASE 
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BETWEEN WILDCAT AND KOHL’S WAS AMBIGUOUS AS WRITTEN. 

{¶10} “THE TRIAL COURT ERRED IN CONSIDERING PAROL EVIDENCE 

REGARDING THE INTENTIONS OF WILDCAT AND KOHL’S IN INTERPRETING 

SECTION 8.1(B). 

{¶11} “THE TRIAL COURT ERRED IN IGNORING THE FACT THAT THE 

ASSESSMENT AT ISSUE, LEVIED BY ORDINANCE 91-0-492, WAS 

INDEPENDENT OF, AND UNRELATED TO, LANDLORDS INITIAL 

CONSTRUCTION OF THE SHOPPING CENTER.” 

{¶12} In all three assignments of error, Dapor asserts that the trial court 

erred when it concluded that the exclusion in the lease quoted in Part I, above, is 

ambiguous as applied to the assessments for the widening of Old Troy Pike.  

Specifically, the issue is whether these assessments are “as a result of the 

landlord’s initial construction of the shopping center.” 

{¶13} The deposition of the Huber Heights City Engineer, John Geiger, was 

offered in evidence.  His deposition testimony included the following: 

{¶14} “Q.  It would be – it would be fair to say, would it not, or it would be 

true, would it not, sir, that the initial development of the Northpark Center was one 

of the considerations in the planning, development and implementation of these 

road improvements? 

{¶15} “A.  It was one of the considerations, that’s correct. 

{¶16} “Q.  Okay.  

{¶17} “A.  However, it was not the sole consideration, and, quite frankly, to 

expand upon that answer, it was not the driving force, per se, behind the roadway 
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improvement.  The driving force was the need to widen it – that road which existed 

before this came in. 

{¶18} “No question that the – that the – the fact that the shopping center was 

being built helped push this along, helped the – the priority of the project, but it was 

not the initial or the major factor in the roadway widening process.  It was a factor, 

however.” 

{¶19} Geiger’s testimony that the Northpark Shopping Center Development 

was “a factor,” although “not the initial or the major factor,” in the highway widening 

project, was not rebutted.   

{¶20} We agree with the trial court that the language of the exclusion in the 

lease is ambiguous as applied to these facts.  If the construction of the Northpark 

Shopping Center had not been a factor in the highway-widening project, then the 

exclusion would clearly and unambiguously not apply, since the highway 

improvement could not then be said to be “a result of” the construction of the 

shopping center.  Conversely, if the construction of the shopping center had been a 

major or primary factor in the decision to widen the highway, then the exclusion 

clearly and unambiguously would apply.  We are confronted with an intermediate 

situation, however, in which the construction of the shopping center was a factor, 

but not the initial or the major factor, in the decision to widen the highway.  With 

respect to this intermediate case, the meaning of the phrase “as the result of,” as 

used in the exclusion in the lease, is ambiguous.   

{¶21} The trial court also had before it the deposition testimony of  Eric 

Hungerford, the attorney for WildCat’s agent, the Beerman Realty Company.  
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Hungerford was one of the principal drafters of the lease.  He testified that the Old 

Troy Pike assessment was excluded from Kohl’s allocable share of assessments 

under the lease.  Kohl’s offered the affidavit of Larry Evinger, its director of real 

estate, in which Evinger averred that  Kohl’s and WildCat intended to exclude the 

Old Troy Pike assessment from Kohl’s obligation to pay an allocable share of taxes 

and assessments. 

{¶22} Finally, the trial court had before it a stipulation of the parties that 

WildCat never charged Kohl’s any portion of the Old Troy Pike assessment, and 

Kohl’s never paid WildCat for that assessment.  This evidence – that Kohl’s and 

WildCat, the original parties to the lease, understood that the Old Troy Pike 

assessment was subject to the exclusion, and acted accordingly – was not rebutted 

by any evidence offered by Dapor.  In resisting Kohl’s motion for summary 

judgment, Dapor relied upon its argument that the exclusion in the lease clearly and 

unambiguously did not apply to the Old Troy Pike assessment.   

{¶23} We conclude that Kohl’s met its burden, under Dresher v. Burt (1996), 

75 Ohio St.3d 280, of establishing that the original parties to the lease understood 

that the exclusion applied to the Old Troy Pike assessments.  Dapor did not offer 

any evidence to rebut this assertion.  Under these circumstances, the trial court 

having correctly determined that the exclusion is ambiguous in this regard, the trial 

court properly determined that there were no genuine issues of material fact, and 

that reasonable minds could come to only one conclusion, that being that the 

exclusion should be construed to apply to the Old Troy Pike assessments.  

Consequently, the trial court did not err when it rendered summary judgment in 
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Kohl’s favor.   

{¶24} All of Dapor’s assignments of error are overruled. 

III 

{¶25} All of Dapor’s assignments of error having been overruled, the 

judgment of the trial court is Affirmed.  

. . . . . . . . . . . 

YOUNG, J., concurs. 

GRADY, J., dissenting: 

{¶26} I respectfully dissent from the decision of the majority, and would 

instead sustain the assignments of error and remand for further proceedings on 

Plaintiff-Appellant’s claim for relief. 

{¶27} The contract in this case imposes a duty on the tenant to pay a 

proportionate share of any property taxes or assessments imposed on the 

premises, except any that are imposed both prior to the commencement date of the 

lease and “as a result of Landlord’s initial construction of the shopping center.”  The 

dispute is over the meaning of the quoted phrase.   

{¶28} “In interpreting contracts, it is necessary to give the words used their 

ordinary, common and usual meaning in ascertaining the intention of the parties in 

the context of the subject matter, nature and objects of the contract.”  City of Aurora 

v. City of Bay Village (1971), 27 Ohio App.2d 17, 20.  “It is also an often-stated 

principle that rules of construction cannot be used to vary the meaning of a contract 

which is clear an unambiguous on its face.”  Id.  See 17A American Jurisprudence 

2d (1991) 343, Contracts, Section 337.  In that respect, where an agreement is 
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clear and unambiguous, the intention expressed and indicated thereby controls, 

rather than whatever may be claimed to have been the actual intention of the 

parties.  17A American Jurisprudence 2d (1991) 343, Contracts, Section 337. 

{¶29} The search for ambiguity must be confined to the four corners of the 

document without reference to external circumstances.  Ambiguity in Contract – 

Extrinsic Evidence, 40 A.L.R.3d 1384, 1389, Section 3.  Parol evidence is not 

admissible to explain the words in a document if their meaning is plain and clear, or 

to create an ambiguity in or import doubt into a contract whose meaning is 

otherwise clear and unambiguous.  Id., at 1389, fn.18 (citing 30 American 

Jurisprudence 2d, Evidence, Section 1066). 

{¶30} “An ‘ambiguity’ is defined as “the condition of admitting two or more 

meanings, of being understood in more than one way, or of referring to two or more 

things at the same time * * *.”  Boulger v. Evans (1978), 54 Ohio St.2d 371, 378 

(quoting Webster’s Third New International Dictionary).  A contract is ambiguous 

when it is capable of more than one meaning when viewed objectively by a 

reasonably intelligent person who has examined the context of the entire integrated 

agreement.  17A American Jurisprudence 2d (1991) 345, Contracts, Section 338.  A 

contract does not become ambiguous by the mere fact that the parties do not agree 

on the proper construction or their intent upon executing the contract.  Id. 

{¶31} Plaintiff-Appellant’s claim for relief alleges that Defendant-Appellee is 

liable for a proportionate share of the assessments at issue, which were imposed 

prior to the commencement of the original lease, because those assessments do 

not result from its predecessor’s initial construction of the shopping center.  Whether 
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or not they do presents a question of fact. 

{¶32} The phrase “as a result of Landlord’s initial construction of the 

shopping center” is not ambiguous.  It is not reasonably capable of conveying two or 

more meanings when viewed objectively in relation to the tenant’s obligation to pay 

a proportionate share of assessments, to which it is an exception.  Indeed, at oral 

argument counsel for Defendant-Appellee seemed incapable of explaining just what 

those two or more meanings might be.  The phrase is capable of a broad 

application, and it is stated as a generality to be given specific meaning by the facts 

involved.  However, that does not make it ambiguous. 

{¶33} Plaintiff-Appellant moved for summary judgment on its claim for relief, 

arguing that no genuine issue of material fact exists on its claim and that it is 

entitled to judgment as a matter law, per Civ.R. 56.  The motion necessarily 

assumed that the contract term at issue was clear and unambiguous.  The court, 

however, used the evidence on which the motion relied relevant to the factual issue 

to instead find an ambiguity on the face of the written contract. 

{¶34} The trial court erred when it relied on matters dehors the written 

contract to find an ambiguity in the contract, then used those same matters as parol 

evidence to resolve the ambiguity it found, and, finding that they did not resolve it, 

entered a summary judgment against Plaintiff-Appellant on its claim for relief.  There 

is no actual ambiguity.  Further, any doubt concerning the contract’s application 

must run in favor of Plaintiff-Appellant.  The court took the opposite approach. 

{¶35} I would reverse and remand. 
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