[Cite as Banta v. Ohio Dept. of Transp., Dist. 8, 2005-Ohio-7104.]
IN THE COURT OF CLAIMS OF OHIO

MILO H. BANTA II

Plaintiff

V. : CASE NO. 2005-03784-AD
OHIO DEPARTMENT OF : MEMORANDUM DECISION
TRANSPORTATION, DISTRICT 8,
et al.

Defendants

FINDINGS OF FACT

{f1}1) Plaintiff, Milo H. Banta II, stated he was traveling
south on US Route 42, “going into Lebanon away from Waynesville,”
at approximately 11:00 a.m. on January 16, 2005, when a snowplow
vehicle, traveling in the northbound roadway lane, dislodged
highway pavement with the plow blade and propelled the pavement
material into the path of plaintiff’s truck. Plaintiff related the
dislodged pavement material struck the front of his vehicle causing
damage to the grille, bumper, radiator, and windshield. Plaintiff
located the incident on Route 42 in Gentown, Ohio past Hatfield
Road in Warren County. In his complaint, plaintiff maintained the
snowplow vehicle that damaged his truck was owned and operated by
defendant, Department of Transportation (“DOT”). Plaintiff
contended the damage to his truck was proximately caused by
negligence on the part of a DOT employee in operating a DOT plow on
US Route 42 on January 16, 2005. Plaintiff seeks damages in the
amount of $1,404.92, the total repair cost to his vehicle resulting
from the described incident. The filing fee was paid.

{12} 2) A day after the described property damage occurrence,
plaintiff filed an incident report with the local Ohio State
Highway Patrol post. In this report, plaintiff provided a



narrative recollection of the incident and a description of the

snowplow vehicle. Plaintiff recalled the snowplow vehicle was a
“white truck/yellow snow blade/ big truck . . . red stripe across
blade at the bottom.” Plaintiff could not identify the snowplow

vehicle as a city, state, county, or privately owned vehicle.
Furthermore, the recording officer of the incident report noted the
description of the snowplow vehicle provided by the passenger in
plaintiff’s truck was not specific enough to identify the owner or
agency involved in operating the snowplow vehicle.

{13} 3) Defendant denied any 1liability in this matter.
Although defendant acknowledged DOT salt trucks were operating on
US Route 42 in Warren County on January 16, 2005, defendant
contended plaintiff failed to prove the damage to his truck was
caused by a vehicle owned by DOT and operated by DOT personnel.
Defendant suggested other jurisdictions such as Warren County or
the City of Warrensville could have dispatched snowplow vehicles on
US Route 42 and perhaps one of these vehicles, owned and operated
by a political subdivision, was actually vresponsible for
plaintiff’s property damage. Defendant submitted evidence showing
a DOT salt truck was conducting snow and ice removal on US Route 42

at 11:00 a.m. on January 16, 2005.

CONCLUSIONS OF LAW

{4} Defendant has the duty to keep the roads in a reasonably
safe condition for the motoring public. Knickel v. Ohio Department
of Transportation (1976), 49 Ohio App. 2d 335. However, defendant
is not an insurer of its highways. See Kniskern v. Township of
Somerford (1996), 112 Ohio App. 3d 189; Rhodus v. Ohio Dept. of
Transp. (1990), 67 Ohio App. 3d 723.

{15} Further, defendant must exercise due diligence in the
maintenance and repair of the highways. Hennessy v. State of Ohio

Highway Department (1985), 85-02071-AD. This duty encompasses a



duty to exercise reasonable care in conducting its roadside
maintenance activities to protect personal property from the
hazards arising out of these activities. Rush v. Ohio Dept. of
Transportation (1992), 91-07526-AD.

{16} For plaintiff to prevail on a claim of negligence, he must
prove, by a preponderance of the evidence, that defendant owned him
a duty, that it breached that duty, and that the breach proximately
caused his injuries. Armstrong v. Best Buy Company, Inc., 99 Ohio
St. 3d 79, 81, 2003-Ohio-2573, citing Menifee v. Ohio Welding
Products, Inc. (1984), 15 Ohio St. 3d 75, 77. Plaintiff has the
burden of proving, by a preponderance of the evidence, that he
suffered a loss and that this loss was proximately caused by
defendant’s negligence. Barnum v. Ohio State University (1977),
76-0368-AD. However, “[ilt is the duty of a party on whom the
burden of proof rests to produce evidence which furnishes a
reasonable basis for sustaining his claim. If the evidence so
produced furnishes only a basis for a choice among different
possibilities as to any issue in the case, he failed to sustain
such burden.” Paragraph three of the syllabus in Steven v. Indus.
Comm. (1945), 145 Ohio St. 198, approved and followed.

{17} Plaintiff has not proven, by a preponderance of the
evidence, that defendant failed to discharge a duty owed to him or
that his injury was proximately caused by defendant’s negligence.
Plaintiff failed to show the damage-causing object was connected to
any conduct under the control of defendant, or any negligence on
the part of defendant. Taylor v. Transportation Dept. (1998), 97-
10898-AD; Weininger v. Department of Transportation (1999), 99-
10909-AD; Witherell v. Ohio Dept. of Transportation (2000), 2000-
04758-AD. Plaintiff has failed to provide sufficient evidence to
prove defendant operated a snowplow vehicle in a negligent manner
or any conduct of DOT was the substantial or sole cause of

plaintiff’s property damage. Plaintiff has failed to prove, by a



preponderance of the evidence, that defendant’s roadway maintenance
activity «created a nuisance. Plaintiff has not submitted
conclusive evidence to prove a negligent act or omission on the
part of defendant caused the damage to his vehicle. Hall v. Ohio

Department of Transportation (2000), 99-12863-AD.

IN THE COURT OF CLAIMS OF OHIO

MILO H. BANTA II

Plaintiff

V. : CASE NO. 2005-03784-AD
OHIO DEPARTMENT OF : ENTRY OF ADMINISTRATIVE
TRANSPORTATION, DISTRICT 8, DETERMINATION
et al. :

Defendants

Having considered all the evidence in the claim file and, for
the reasons set forth in the memorandum decision filed concurrently
herewith, judgment is rendered in favor of defendant. Court costs
are assessed against plaintiff. The clerk shall serve upon all

parties notice of this judgment and its date of entry upon the

journal.
DANIEL R. BORCHERT
Deputy Clerk
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