[Cite as Lauer v. Ohio Dept. of Transp., 2005-Ohio-7097.]

IN THE COURT OF CLAIMS OF OHIO

KEVIN LAUER

Plaintiff

V. : CASE NO. 2005-09014-AD
OHIO DEPARTMENT OF : MEMORANDUM DECISTION
TRANSPORTATION

Defendant

FINDINGS OF FACT

{f1}1) Plaintiff, Kevin Lauer, filed a complaint alleging his
automobile was damaged when he drove over freshly painted
centerlines on "“State Route 23, just north of Powell Road in
Southern Delaware County.” Plaintiff related he was unaware that
the yellow centerline on Route 23 had been freshly painted because
the workers performing the painting operation had failed to warn
motorists of the painting activity. Plaintiff insisted he did not
receive any notice or warning of the centerline painting as he
approached the site. Plaintiff did not indicate if paint crews and
painting vehicles were present on the roadway at the time his car
allegedly received paint damage. Initially, plaintiff stated this
paint damage incident occurred between 9:00 and 10:00 a.m. on
September 30, 2004.

{12} 2) Plaintiff has contended defendant, Department of
Transportation (“DOT”), should be responsible for the damage to his
car. Plaintiff asserted DOT personnel were conducting painting
operations on Route 23 and failed to provide adeguate notice and

protection to motorists using the roadway at the time the painting



was being conducted. Plaintiff seeks recovery of automotive repair

costs in the amount of $2,257.31. The filing fee was paid.

{12} 3) Defendant denied any 1liability in this matter.
Defendant explained no DOT personnel were painting roadway
centerlines on the highway location plaintiff provided on September
30, 2004. Defendant located the site of plaintiff’s incident “at
approximately milepost 1.39 on US 23 in Delaware County.”
Defendant denied any DOT painting operation was conducted on US
Route 23 on September 30, 2004. Defendant’s records show a
pavement centerline marking (painting) was conducted on US Route 23
between mileposts 1.39 and 2.75 on May 17, 2004. Defendant
maintained this May 17, 2004, painting activity, “was for white

paint” and plaintiff incident was with yellow paint.

{13}4) In his response to defendant’s investigation report,
plaintiff advised he inadvertently provided an incorrect date of
the alleged paint overspray occurrence on his complaint. Plaintiff
recollected the date his car received paint damage was actually May
17, 2004, the day DOT performed centerline painting on US Route 23
in Delaware County. Plaintiff disputed defendant’s assertion that
the May 17, 2004, pavement centerline marking operation used only
white paint. Plaintiff reasoned centerline marking would include
yvellow paint which is consistent with the paint damage on his
vehicle. Other than his own assertion, plaintiff did not provide
substantiating evidence to show he did not receive adequate notice
from DOT of any roadway painting activity on US Route 23.

CONCLUSIONS OF LAW

{4} Defendant has the duty to maintain its highways in a
reasonably safe condition for the motoring public. Knickel v. Ohio
Department of Transportation (1976), 49 Ohio App. 2d 335. However,
defendant is not an insurer of the safety of its highways. See

Kniskern v. Township of Somerford (1996), 112 Ohio App. 3d 189;



Rhodus v. Ohio Dept. of Transp. (1990), 67 Ohio App. 3d 723.

{115} Plaintiff has the burden of proof to show his property
damage was the direct result of failure of defendant’s agents to
exercise ordinary care in conducting roadway painting operations.
Brake v. Department of Transportation (2000), 99-12545-AD. A
failure to exercise ordinary care may be shown in situations where
motorists do not receive adequate or effective advisement of a DOT
painting activity. See  Hosmer V. Ohio Department  of
Transportation, 2002-08301-AD, 2003-Ohio-1921. In the instant
claim, plaintiff has failed to prove his property damage was caused
by any negligent act or omission on the part of defendant’s agents.

Conversely, evidence directs the court to conclude plaintiff’s own
negligent driving was the cause of his property damage. Therefore,
this claim is denied. See Rolfes v. Ohio Dept. of Transportation,

2004-09941-AD, 2005-Ohio-840.

IN THE COURT OF CLAIMS OF OHIO

KEVIN LAUER

Plaintiff

V. : CASE NO. 2005-09014-AD
OHIO DEPARTMENT OF : ENTRY OF ADMINISTRATIVE
TRANSPORTATION DETERMINATION

Defendant .

Having considered all the evidence in the claim file and, for
the reasons set forth in the memorandum decision filed concurrently
herewith, judgment is rendered in favor of defendant. Court costs
are assessed against plaintiff. The clerk shall serve upon all

parties notice of this judgment and its date of entry upon the



journal.
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Kevin Lauer
5733 Cloverdale Drive
Galena, Ohio 43021

Gordon Proctor, Director
Department of Transportation
1980 West Broad Street
Columbus, Ohio 43223
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