[Cite as Rogers v. Ohio Dept. of Transp., 2005-Ohio-452.]

IN THE COURT OF CLAIMS OF OHIO

BRIAN ROGERS

Plaintiff

V. : CASE NO. 2004-08669-AD
DEPARTMENT OF TRANSPORTATION MEMORANDUM DECISION

Defendant

{1 1} Plaintiff, Brian Rogers, maintained his automobile was damaged while traveling north
on Interstate 75 to Cincinnati, Ohio. Plaintiff related he was driving his new Honda Civic at
approximately 10:30 a.m. on August 25, 2004, when his vehicle approached a truck traveling ahead
in the same roadway lane. According to plaintiff, “the truck appeared to be a state truck,”
presumedly owned by defendant, Department of Transportation (“DOT”). Plaintiff stated that as he
closed on this truck, “a large black and yellow object came off the truck in front of me,” and
apparently fell onto the roadway. Plaintiff estimated this object to be, “about 1 ft X 2.5 ft in size.”
Photographs depicting this object were submitted. When the object fell upon the highway, plaintiff
asserted he tried to avoid it, “but my left front tire hit it causing damage to my front bumper and
tearing off the whole inside of my wheel well.” Plaintiff explained the truck from which the object
fell did not stop after the described incident.

{11 2} Plaintiff professed his car received substantial damage from striking the object on
Interstate 75. Plaintiff has contended the damage-causing object was owned by DOT and fell from a
truck owned by DOT. Consequently, plaintiff has asserted DOT should bear responsibility for the
cost of repairing his damaged vehicle. Therefore, plaintiff filed this complaint seeking to recover

$868.93, the cost of automotive repair resulting from the August 25, 2004 damage occurrence. The



requisite material filing fee was paid.

{11 3} Defendant denied the object which caused plaintiff’s property damage was owned by
DOT. Defendant denied the damage causing object fell from a truck owned by DOT. Defendant
contended the object and truck from which the object fell were owned by an unidentified third party
not affiliated with DOT. Defendant argued it cannot be held liable for acts attributable to an
unknown third party.

{1 4} Defendant submitted a statement from DOT employee, Chuck Hecht, Assistant to the
Hamilton County Manager. Hecht, after examining photographs of the damage-causing object,
observed the object, “appears to be a piece of a cable duct which is used to protect electrical or other
cable which is placed on the ground such as at a festival or other event.” Hecht noted DOT neither
uses nor transports the particular type of item depicted in plaintiff’s photographs as the object his
vehicle struck.

{1 5} Defendant must exercise due care and diligence in the proper maintenance and repair of
highways. Hennessey v. State of Ohio Highway Department (1985), 85-02071-AD. Defendant has
the duty to maintain its highway in a reasonably safe condition for the motoring public. Knickel v.
Ohio Department of Transportation (1976), 49 Ohio App. 2d 335. However, defendant is not an
insurer of the safety of its highways. See Kniskern v. Township of Somerford (1996), 112 Ohio App.
3d 189; Rhodus v. Ohio Dept. of Transp. (1990), 67 Ohio App. 3d 723.

{1 6} For plaintiff to prevail on a claim of negligence, he must prove, by a preponderance of
the evidence, that defendant owed him a duty, that it breached that duty, and that the breach
proximately caused his injuries. Strother v. Hutchinson (1981), 67 Ohio St. 2d 282, 285. Plaintiff
has the burden of proving, by a preponderance of the evidence, that he suffered a loss and that this
loss was proximately caused by defendant’s negligence. Barnum v. Ohio State University (1977),
76-0368-AD. However, “[i]t is the duty of a party on whom the burden of proof rests to produce
evidence which furnishes a reasonable basis for sustaining his claim. If the evidence so produced
furnishes only a basis for a choice among different possibilities as to any issue in the case, he fails to
sustain such burden.” Paragraph three of the syllabus in Steven v. Indus. Comm. (1945), 145 Ohio
St. 198, approved and followed.

{1 7} Evidence in the instant action tends to show plaintiff’s damage was caused by an act of



an unidentified third party, not DOT. Defendant has denied liability based on the particular premise
it had no duty to control the conduct of a third person except in cases where a special relationship
exists between defendant and either plaintiff or the person whose conduct needs to be controlled.
Federal Steel & Wire Corp. v. Ruhlin Const. Co. (1989), 45 Ohio St. 3d 171. However, defendant
may still bear liability if it can be established if some act or omission on the part of DOT was the
proximate cause of plaintiff’s injury. This court, as trier of fact, determines questions of proximate
causation. Shinaver v. Szymanski (1984), 14 Ohio St. 3d 51.

{1 8} “If an injury is the natural and probable consequence of a negligent act and it is such as
should have been foreseen in the light of all the attending circumstances, the injury is then the
proximate result of the negligence. Itis not necessary that the defendant should have anticipated the
particular injury. It is sufficient that his act is likely to result in an injury to someone.” Cascone v.
Herb Kay Co. (1983), 6 Ohio St. 3d 155, at 160 quoting Mudrich v. Std. Oil Co. (1985), 153 Ohio St.
3L

{11 9} Plaintiff has failed to establish his damage was proximately caused by any negligent act
or omission on the part of DOT. In fact, the sole cause of plaintiff’s injury was the act of an
unknown third party which did not involve DOT. Plaintiff has failed to prove, by a preponderance of
the evidence, that defendant failed to discharge a duty owed to plaintiff, or that plaintiff’s injury was
proximately caused by defendant’s negligence. Plaintiff failed to show the damage-causing object
was connected to any conduct under the control of defendant or any negligence on the part of
defendant. Taylor v. Transportation Dept. (1998), 97-10898-AD; Weininger v. Department of
Transportation (1999), 99-10909-AD; Witherell v. Ohio Dept. of Transportation (2000), 2000-
04758-AD. Consequently, plaintiff’s claim is denied.
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DEPARTMENT OF TRANSPORTATION : ENTRY OF ADMINISTRATIVE
DETERMINATION

Defendant

Having considered all the evidence in the claim file and, for the reasons set forth in the
memorandum decision filed concurrently herewith, judgment is rendered in favor of defendant.
Court costs are assessed against plaintiff. The clerk shall serve upon all parties notice of this

judgment and its date of entry upon the journal.

DANIEL R. BORCHERT
Deputy Clerk
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