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 PIPER, J.   

{¶1} Defendant-appellant, Kenneth Jackson, appeals his conviction in the Fayette 

County Court of Common Pleas for intimidation of a witness. 

{¶2} In July and August 2010, appellant was the subject of a criminal investigation 

by the Washington Court House Police Department.  According to the evidence presented at 

trial, appellant’s wife, Courtney Jackson, gave a statement on August 27, 2010 to police as 

part of this on-going investigation.  Later that same day, appellant called Courtney from the 
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Fayette County Jail.  During this conversation, appellant told Courtney that he knew she 

wrote a statement about him.  He continued, "you did me dirty [b]itch when I get out of prison 

you’d better put a protection order on me  * * * * yeh, [c]ause I’m comin to see ya for what 

you did . . . I’m gonna make sure we both know what happened." 

{¶3} The next day, August 28, 2010, Courtney reported the incident regarding 

appellant's phone call to Patrolman Sockman of the Washington Court House Police 

Department.  Thereafter, Patrolmen Sockman and Queen assisted Courtney in obtaining a 

protection order against appellant.1 

{¶4} Based on appellant’s August 27, 2010, phone call to Courtney, the state 

charged appellant with intimidation of a witness in violation of R.C. 2921.04(B), a felony of 

the third degree.  A jury trial was held on December 22, 2010.  At trial, the recorded phone 

conversation between appellant and Courtney was played for the jury. Courtney also testified 

as to the phone call.  Additionally, Patrolmen Sockman and Queen testified, as well as 

Sergeant Jodi Kelley, the officer who copied the phone conversation to a CD (compact disc). 

The jury found appellant guilty as charged.  He was sentenced to a term of four years in 

prison, a three-year mandatory period of postrelease control and ordered to pay court costs.  

Appellant now timely appeals his conviction asserting four assignments of error.  For ease of 

discussion, appellant’s assignments of error will be addressed out of order and his first and 

third assignments of error will be addressed together.   

{¶5} Assignment of Error No. 1: 

{¶6} "THE TRIAL COURT ERRED WHEN IT ADMITTED STATE’S EXHIBIT 1." 

{¶7} Assignment of Error No. 3: 

{¶8} "THE TRIAL COURT ERRED BY ALLOWING THE VOICE IDENTIFICATION 

                                                 
1.  The protection order was later dismissed by Courtney.  
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BY OFFICER SOCKMAN BASED SOLELY ON HIS DECLARATION OF FAMILIARITY." 

{¶9} Both of these assignments of error relate to the admission of the CD recording 

of the phone call between appellant and his wife, Courtney.  Appellant asserts there was a 

lack of foundation and authentication (1) prior to the CD being played for the jury, (2) for the 

admission of the CD as an exhibit, and (3) for a proper voice identification of appellant.  

{¶10} The first assignment of error is stylized as an attack on the admission of the CD 

recording of the phone call as an exhibit, however, appellant claims in the discussion of the 

argument that there was a lack of proper foundation and authentication prior to the phone call 

being played for the jury.  Essentially, appellant asserts that there was a lack of foundation 

and that the CD was not properly authenticated both before it was played for the jury and 

before it was admitted as an exhibit.  

{¶11} First, it should be noted that appellant argues that the recording was improperly 

admitted for the separate reasons of lack of foundation and authentication.  However, these 

are interrelated concepts, rather than distinct concepts.  Authentication or identification lays 

the foundation for admissibility of particular evidence.  Evid.R. 901(A), Staff Notes.  In this 

case, foundation is established by showing the evidence, the recording, is authentic.  

{¶12} Appellant forfeited the argument that the state failed to lay proper foundation as 

to the authenticity of the recording prior to it being played for the jury.  At trial, appellant’s 

counsel objected to "the contents of the CD" and not to a lack of foundation.2  Evid.R.103 (A) 

requires a party to timely object and state the specific ground for the objection.  Because 

appellant failed to object on this basis at trial, this argument is waived unless playing the 

recording for the jury was plain error.  See State v. Wagers, Preble App. No. CA2009-06-018, 

                                                 
2.  After the CD was played for the jury but prior to the testimony of Courtney Jackson, appellant's counsel further 
explained her objection, "I initially raised this objection through Sergeant Kelley's testimony and that is the 
contents of the CD and the conversation between Mr. Jackson and Courtney Jackson I believe is protected by 
privilege which is 2945.42, as well as rule 601 of Rules of Evidence."  It was not until the state moved to admit 
the CD as an exhibit that lack of foundation and authentication were asserted.  
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2010-Ohio-2311, ¶48; Crim.R. 52(D).   

{¶13} An alleged error is plain error only if it is "obvious," and "but for the error, the 

outcome of the trial clearly would have been otherwise."  State v. Perez, 124 Ohio St.3d 122, 

2009-Ohio-6179, ¶181 quoting State v. Long (1978), 53 Ohio St.2d 91, paragraph two of the 

syllabus; State v. Barnes, 94 Ohio St.3d 21, 27, 2002-Ohio-68.  Although, the identification of 

the CD by Sergeant Kelley was problematic as she was unable to identify it as the one she 

used to record the phone call, she testified that she listened to it while she was recording it.  

After hearing the recording in court, she recognized the recording as the call she burned to 

the CD because she recalled hearing about the protection order.  Accordingly, there was no 

error, plain or otherwise, in the authentication of the recording by Sergeant Kelley prior to it 

being played for the jury.  

{¶14} Appellant also argues in his first assignment of error that the trial court erred in 

admitting the CD as an exhibit because there was an insufficient basis for authentication.  

Further, in the third assignment of error, appellant argues the court erred in allowing improper 

voice identification of appellant on the CD.  Both of these arguments relate to the 

authentication of the CD and will be addressed together. 

{¶15} Evid.R. 901 governs the authentication of demonstrative evidence such as 

recordings of telephone conversations.  A witness with knowledge may authenticate an item 

by testifying the "matter is what it is claimed to be."  Evid.R. 901(B)(1).  Moreover, voice 

identification can occur "whether heard firsthand or though mechanical or electronic 

transmission or recording, by opinion based upon hearing the voice at any time under 

circumstances connecting it with the alleged speaker."  Evid.R. 901(B)(5).  The requirement 

of authentication or identification as a condition precedent to admissibility is satisfied by 

introducing "evidence sufficient to support a finding that the matter in question is what its 

proponent claims."  Evid.R. 901(A); State v. Moshos, Clinton App. No. CA2009-06-008, 
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2010-Ohio-735; State v. Bettis, Butler App. No. CA2004-02-034, 2005-Ohio-2917, ¶26.  This 

threshold requirement for authentication of evidence is low and does not require conclusive 

proof of authenticity.  State v. Easter (1991), 75 Ohio App.3d 22, 25.  Instead, the state must 

only demonstrate a "reasonable likelihood" that the evidence is authentic.  State v. Bell, 

Clermont App. No. CA2008-05-044, 2009-Ohio-2335, ¶30.  

{¶16} A trial court's decision to admit or exclude evidence will not be reversed by a 

reviewing court absent an abuse of discretion.  Moshos at ¶10.  An abuse of discretion 

implies that the court's decision was unreasonable, arbitrary, or unconscionable, and not 

merely an error of law or judgment.  State v. Hancock, 108 Ohio St.3d 57, 2006-Ohio-160, 

¶130.  When applying the abuse of discretion standard, an appellate court may not substitute 

its judgment for that of the trial court.  State v. Pringle, Butler App. Nos. CA2007-08-193, 

CA2007-09-238, 2008-Ohio-5421, ¶17. 

{¶17} Patrolman Sockman testified at trial that on August 28, 2010, Courtney 

contacted him about receiving a phone call from appellant.  Courtney testified that on August 

27, 2010, appellant called her about the statement she made to police.  She confirmed that 

he told her to "get a protection order."  Although she did not recall any of the other specifics 

of the conversation, her recollection of the call was refreshed through a transcript of the 

recording.  After reading the transcript, she testified that it refreshed her memory about what 

was said during the conversation.  Sockman testified that based on Courtney's complaint on 

August 28, 2010, he contacted the Fayette County Sheriff's Office.  He was directed to 

Sergeant Jodi Kelley and requested that she make a copy of the phone conversation.  

Sergeant Kelley testified that as the communications supervisor she oversees the phone 

recordings and is capable of pulling these recordings from a computer hard drive and 

"burning" them to a CD.  She further testified that after receiving Sockman's request, she 

burned the requested phone call to a CD and then delivered the CD to Patrolman Sockman.  
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Sockman confirmed this during his testimony stating that he was able to identify the CD as 

the one Kelley delivered because his handwriting was on the CD.  Therefore, both Sockman 

and Kelley being witnesses with knowledge, authenticated the CD by testifying that the CD is 

what the state claimed it to be, a recording of the phone conversation between appellant and 

Courtney.   

{¶18} Additionally, both Sockman and Kelley testified that they reviewed the contents 

of the recording.  Kelley identified the conversation as the one she recorded on the CD 

because she recalled the statement about the protection order.  Sockman further testified 

that he recognized the voices on the CD.  He stated that he had contact, specifically, 

conversations with both appellant and Courtney, prior to listening to the CD.  Appellant 

asserts that because Sockman had not interviewed him in connection with this specific case, 

Sockman did not have sufficient familiarity with appellant's voice to identify it.  Contrary to 

appellant's belief, Evid.R. 901 does not require the witness to have heard the voice on any 

specific occasion or circumstance in order to identify the speaker.  "The rule explicitly allows 

the witness, 'based upon hearing the voice at any time under circumstances connecting it 

with the alleged speaker,' to express her opinion."  (Emphasis sic.)  Evid.R. 901(B)(5); State 

v. Hutson, Portage App. No.2007-P-0026, 2008-Ohio-2315, ¶15; State v. Hunter, Franklin 

App. No. 10AP-599, 2011-Ohio-1337, ¶27.  Because Sockman testified that he had heard 

appellant’s voice through "actual conversations" with appellant prior to listening to the CD, 

such testimony was sufficient to satisfy the requirements of Evid.R. 901 for the voice 

identification of appellant.  

{¶19} Patrolman Sockman's testimony identifying the voices of appellant and 

Courtney, together with other corroborating evidence from Sergeant Kelley, Patrolman 

Sockman and Courtney, was sufficient evidence to support a finding that the matter in 

question is what the proponent claims, a recording of the conversation between appellant 
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and Courtney.  Therefore, the trial court did not abuse its discretion in allowing the voice 

identification by Patrolman Sockman or in admitting the CD into evidence as an exhibit.  

{¶20} Appellant's first and third assignments of error are overruled.  

{¶21} Assignment of Error No. 2: 

{¶22} "THE TRIAL COURT ERRED BY ADMITTING TESTIMONY OF APPELLANT’S 

SPOUSE IN VIOLATION OF MARITAL PRIVILEGE." 

{¶23} In his second assignment of error, appellant raises two main issues with the 

admission of Courtney's testimony.  He asserts that his wife, Courtney, was not competent to 

testify and that the communication between them was privileged.3  

{¶24} Spousal competency and privilege are distinct legal concepts that interrelate. 

State v. Adamson, 72 Ohio St.3d 431, 433-34, 1995-Ohio-199.  For spousal testimony to be 

admissible, it must be competent under Evid.R. 601(B) and it must not be privileged under 

R.C. 2942.45.  As this issue involves a decision by the trial court to admit or exclude 

evidence, we review it under an abuse of discretion standard.  State v. Moshos, Clinton App. 

No. CA2009-06-008, 2010-Ohio-735 ¶10; State v. Hymore (1967) 9 Ohio St.2d 122.  

{¶25} Appellant asserts that Courtney was not competent to testify because the trial 

court neither determined Courtney had elected to testify nor informed her that she had a 

choice.  We find no merit to this argument.  

{¶26} Evid.R. 601 states: "Every person is competent to be a witness except: * * * (B) 

A spouse testifying against another spouse charged with a crime except when either of the 

                                                 
3.  Appellant cites the wrong authority for the rules governing spousal testimony.  Appellant correctly notes that 
there are two different levels of protection for communications between spouses, competency and privilege. He 
asserts that Courtney was not competent to testify pursuant to R.C. 2945.42 and that the communications 
between them were privileged pursuant to R.C. 2317.02(D) and Fed.R.Evid. 501. However, Evid.R. 601(B) 
dictates whether spousal testimony is competent and not R.C. 2945.42.  Evid.R. 601 superseded R.C. 2945.42 
as to competency.  State v. Rahman (1986), 23 Ohio St.3d 146, 147-48.  R.C. 2945.42 still governs the spousal 
privilege for criminal cases, not R.C. 2317.02(D). State v. Mowery (1964), 1 Ohio St.3d 192, 197; State v. Perez, 
124 Ohio St.3d 122, 2009-Ohio-6179, ¶110, fn. 3.  Additionally, the spousal privilege contained in R.C. 2945.42 is 
preserved by Ohio Evid.R. 501 and not the Federal Rules of Evidence. 
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following applies: (1) a crime against the testifying spouse or a child of either spouse is 

charged; (2) the testifying spouse elects to testify."  Thus, under this rule a spouse is deemed 

incompetent to testify against the other spouse charged with a crime unless one of the 

exceptions apply.  

{¶27} In support of his argument, appellant cites Adamson for the proposition that the 

trial court must inform the witness spouse of the right to elect to testify and must make a 

determination on the record of such an election.  However, Adamson is distinguishable from 

this case.  In Adamson, the victim of the crime charged was not the testifying spouse. 

Therefore, the spouse was competent to testify only if the spouse elected to testify under 

Evid.R. 601(B)(2).  Adamson at 434.  

{¶28} Here, appellant was charged with intimidation of a witness.  His wife, Courtney, 

was the victim of this crime.  Therefore, she was competent to testify under Evid.R. 

601(B)(1).  It was not necessary for Courtney to elect to testify or be informed of such a right 

as her competency did not arise from the exception created by Evid.R. 601(B)(2). The trial 

court did not abuse its discretion in permitting Courtney to testify due to her status as the 

victim in this case. Further, the trial court did not err in failing to inform her of her right to elect 

to testify, as argued by appellant, as she did not have such a right.  Consequently, 

appellant’s assertion that Courtney was incompetent to testify is meritless.  

{¶29} Appellant further contends that the spousal privilege protected the 

communication between him and Courtney.  R.C. 2945.42 "confers a substantive right upon 

the accused to exclude privileged spousal testimony concerning a confidential 

communication made or act done during the coverture unless a third person was present or 

one of the other specifically enumerated exceptions contained in the statute is applicable."  

Adamson, 72 Ohio St.3d at 433; State v. Rahman (1986), 23 Ohio St.3d 146, syllabus.  
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(Emphasis added.)4  However, not all "communications" are protected by the statute.  Rather, 

the Supreme Court has clarified that only "confidential communications" are meant to be 

protected by the spousal privilege.  Rahman at 149. Clearly, the phone conversation is a 

communication between appellant and Courtney while they were married.  Therefore, such 

communication is privileged only if it was confidential.   

{¶30} In determining what communications are considered "confidential" several 

factors are considered, including the nature of the message or the circumstances under 

which it was delivered.  See State v. Bryant (1988), 56 Ohio App.3d 20, 22 citing McCormick, 

Evidence (3 Ed. Cleary Ed 1984) 193, Section 80.  The Supreme Court and other courts of 

this state have held that threats of bodily harm against a spouse are not privileged as they 

are not "confidential communications."  State v. Anthill (1964), 176 Ohio St. 61, 64; State v. 

Bryant, 56 Ohio App.3d at 22; Portsmouth v. Wrage, Scioto App. No. 08CA3237, 2009-Ohio-

3390, ¶21; State v. Purvis, Medina App. No. 05CA53-M, 2006-Ohio-1555, ¶5; and State v. 

Vanoy, Henry App. No. 7-2000-01, 2000-Ohio-1893, *4.   

{¶31} In Anthill, the Supreme Court found that the need to promote marital peace is 

lacking where a person is tried for assaulting his spouse.  Anthill at 64.  Therefore, such 

threats, being obvious violations of marital duty, should not be privileged.  Id.  Similarly, in 

Bryant, the Sixth Appellate District found that the threats and/or acts of the accused spouse 

were not "confidential communications" where the husband threatened the life of his wife 

while brandishing a shotgun.  Bryant at 22.  The Fourth Appellate District has held that a 

husband's threat to have a "crackhead * * *slit [his wife's] throat with a steak knife" was not 

                                                 
4.  Although this court has held that the admission of recorded jailhouse phone calls do not violate R.C. 2945.42 
where the inmate is provided notice that telephone calls are recorded and monitored, the record before us does 
not suggest that appellant ever received such a warning prior to making the call to Courtney.  See, e.g., State v. 
Voss, Warren App. No. CA2006-11-132, 2008-Ohio-3889, ¶23.  Rather, when asked whether the inmates at the 
jail are informed that their calls are recorded, Sergeant Kelley testified, "I can't answer that. I don't know." 
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"confidential marital communications."  Wrage at ¶1, 22.  In Purvis, the Ninth Appellate 

District, in following the Bryant court, held that the accused's act of kidnapping his wife was 

not a "confidential communication" within the purpose of the law.  Likewise, the Third 

Appellate District concluded that a telephone conversation between spouses was not in the 

nature of "confidential communications" that was intended to be protected by the statute. 

Vanoy at 5.  In coming to this conclusion, the Vanoy Court stated:  

{¶32} "The traditional justification for the marital communications privilege is that it 

promotes marital peace, State v. Mowery (1982), 1 Ohio St.3d 192, 198, 438, and this Court 

is certainly aware that strong public policy grounds favor promotion and preservation of 

marital confidences even if truthful and invaluable testimony i[n] certain cases is excluded. 

However, the marital privilege is intended only to protect those communications that are 

made in reliance upon the special trust and confidence placed in the marital relationship.  

The privilege is not designed to forbid inquiry into the personal wrongs committed by one 

spouse against the other, or intended to label confidential a communication aimed at 

destroying the marriage relationship.  It follows then that when a case involves a crime by 

on[e] spouse against the other, as here, there is no marital peace to protect, and it is clear 

that the communications are not intended to be kept confidential, the offending spouse 

should be precluded from asserting the privilege.  That is, the basis for the privilege is lacking 

where a person is tried for a crime against his or her spouse.  Communications appurtenant 

to the crime against the testifying spouse, particularly when the communications are an 

essential element of the crime charged, are certainly not the character of 'confidential 

communications' that are intended to be protected by the marital privilege."  State v. Vanoy, 

Henry App. No. 7-2000-01, 2000-Ohio-1893, *4.   

{¶33} We find the reasoning of these courts persuasive and hold that threats against 

a spouse are not "confidential communications" intended to be protected by R.C. 2945.42, 
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and thus not privileged.  

{¶34} In the present case, the communication between appellant and Courtney was 

clearly not in the nature of a "confidential communication" within the purpose of the law.  

During the call, appellant called Courtney a "bitch" and told her to get a protection order 

against him because he was going to "come to see" her for making a statement against him 

to the police.  It is evident from the call that this conversation was driven by appellant's anger 

towards Courtney and his own motivation to ensure she made no other statements to the 

police.  The conversation was not motivated by the reliance upon the intimate and special 

trust and confidence placed in the marital relationship.  In such a situation, there is no need 

to promote marital harmony.  The subject of Courtney's testimony did not involve a 

confidential remark made by appellant.  Rather, it was a threat against his wife.  Such 

communication clearly does not evolve out of the sanctity or confidential nature of marriage.  

{¶35} Appellant also maintains that the privilege still applies because his statements 

were at best a "veiled threat" and that there was no act in furtherance of this threat.  We find 

no merit to this argument.   

{¶36} First, Courtney clearly accepted appellant's words as a threat of bodily harm 

against her as she immediately sought and received a protection order against him as a 

result of this conversation.  Second, veiled threats communicated by a husband to his wife 

are still not "confidential communications" within the purpose of the spousal privilege.  Vanoy 

at *5 (finding that husband's telephone calls where he called his wife a "slut" and a "son of a 

bitch" and told her she "would get [her] head knocked off" were not "confidential 

communications").  Accordingly, we hold that the telephone conversation between appellant 

and Courtney was not a "confidential communication" intended to be protected by the statute. 

As a result, the communication was not privileged. 

{¶37} Appellant also argues that the personal injury exception of the statute did not 
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apply to permit Courtney's testimony.  Although we have already determined that Courtney's 

testimony was admissible under Evid.R. 601 and R.C. 2945.42 as the communication was 

not confidential, we likewise find this argument meritless. 

{¶38} R.C. 2945.42 permits testimony of otherwise privileged communications "in 

case of personal injury by either the husband or wife to the other."  R.C. 2945.42.  Just as an 

exception to competency exists when the testifying spouse is the victim of the crime charged, 

R.C. 2945.42 similarly contains an exception to the privilege when the crime charged is 

against the testifying spouse.  See Anthill at 63; Rahman at 149; State v. Voss, Warren App. 

No. CA2006-11-132, 2008-Ohio-3889, ¶24; State v. Buttron (Dec. 11, 1998), Hamilton App. 

No. C-970406, 1998 WL 852558, *4-6; State v. Wrage, Scioto App. No. 08CA3237, 2009-

Ohio-3390 at ¶25; State v. Smith, Seneca App. No. 13-03-25, 2003-Ohio-5461, at ¶17-18; 

State v. Carpenter (1992), 83 Ohio App.3d 842, 845-46.   

{¶39} Appellant essentially asserts that the personal injury exception does not apply 

because he only threatened to "come see" Courtney rather than threatening bodily harm. 

This court is not persuaded by appellant's argument.  R.C. 2945.42 in no way provides that 

the injury to the testifying spouse must be an element of the crime in which defendant is 

charged.  See State v. Purvis, Medina App. No. 05CA53-M, 2006-Ohio-1555, ¶15.  Further, it 

is irrelevant whether Courtney suffered personal injury in the form of emotional or physical 

injuries as a result of appellant's actions.  Such a requirement would require a tortured 

interpretation of R.C. 2945.42.  Because this was a criminal case involving personal injury 

and the victim of the crime was appellant's wife, the personal injury exception to R.C. 

2945.42 applied, and thus the conversation was not privileged. 

{¶40} Accordingly, the trial court did not abuse its discretion in allowing Courtney's 

testimony because the matters to which Courtney testified were not confidential or privileged.  

{¶41} Finally, appellant argues that the recording of the conversation was also 
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covered by the spousal privilege and the trial court erred by allowing it to be played for the 

jury. However, even if we had found the communication was privileged, the Supreme Court 

recently ruled that the marital communications privilege does not preclude the introduction of 

such communications through other means, such as a tape recording of the communications. 

State v. Perez, 124 Ohio St.3d 122, 2009-Ohio-6179, ¶111, 120. Therefore, the tape 

recording in this case was properly admitted and did not violate the spousal privilege. 

{¶42} Based on the foregoing analysis, appellant's second assignment of error is 

overruled.  

{¶43} Assignment of Error No. 4: 

{¶44} "THE TRIAL COURT ERRED BY DENYING APPELLANT’S RULE 29 MOTION 

FOR ACQUITTAL." 

{¶45} In his fourth assignment of error, appellant argues that the trial court erred in 

denying his Crim.R. 29 motion when the state failed to prove each essential element of 

intimidation of a witness.  Specifically, he contends the state failed to prove that he made an 

unlawful threat of harm towards Courtney.   

{¶46} When reviewing the trial court's denial of a motion for acquittal under Crim. R. 

29, this court applies the same test as it would in reviewing a challenge based upon the 

sufficiency of the evidence to support a conviction.  State v. Thompson (1998), 127 Ohio 

App.3d 511, 525.  The review of a sufficiency of the evidence claim focuses upon whether, 

as a matter of law, the evidence presented at trial is legally sufficient to sustain a verdict. 

State v. Penwell, Fayette App. No. CA2010-08-019, 2011-Ohio-2100, ¶66.  Therefore, the 

inquiry on appeal is to determine, "after viewing the evidence in the light most favorable to 

the prosecution, whether any reasonable trier of fact could have found the essential elements 

of the crime proven beyond a reasonable doubt."  State v. Dougherty, Butler App. No. 

CA2010-02-036, 2011-Ohio-788, ¶9, quoting State v. Jenks (1991), 61 Ohio St.3d 259, 273.  
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{¶47} Here, the state charged appellant with intimidation of a witness in violation of 

R.C. 2921.04(B), a felony in the third degree.  R.C. 2921.04(D).  A felony witness intimidation 

charge requires proof that appellant "knowingly and by force or by unlawful threat of harm to 

any person or property" attempted to influence, intimidate, or hinder a witness involved in a 

criminal action or proceeding in discharging her duties as a witness.  R.C. 2921.04(B).  

Appellant only disputes the existence of sufficient evidence to prove the essential element of 

an "unlawful threat of harm."   

{¶48} The Supreme Court of Ohio has held that "an 'unlawful threat of harm,' is 

satisfied only when the very making of the threat is itself unlawful because it violates 

established criminal or civil law."  State v. Cress, 112 Ohio St.3d 72, 2006-Ohio-6501, ¶42.  

"An unlawful threat must accordingly connote more than just a threat, i.e. more than just a 

communication to a person that particular negative consequences will follow should the 

person not act as the communicator demands."  Id. at ¶41.  Thus, the Supreme Court’s 

decision in Cress suggests that in order for the state to meet its burden in an R.C. 

2921.04(B) prosecution, the threat must violate a predicate offense.  Id. at ¶42-43; State v. 

Armstrong, Summit App. No. 24479, 2009-Ohio-5941, ¶19.  However, the Court in Cress did 

not hold that the "predicate offense" must be identified in the indictment or otherwise 

specified by the state.  State v. Ott, Portage App. No. 2007-P-0093, 2008-Ohio-4049; 

Armstrong at ¶19.  

{¶49} The state presented sufficient evidence to establish that appellant's threats 

were unlawful.  As heard on the CD played for the jury, appellant told Courtney he was going 

to "come see" her for making a statement against him.  He continued, "I'm gonna make sure 

we both know what happened."  Even after Courtney suggested she would leave the area, 

appellant indicated that he would find her.  Although these statements are implied, indefinite 

threats, the Supreme Court has noted that "[t]he most intimidating threat of all may be an 
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indefinite one ('You'll be sorry')."  Cress at ¶37.  In this case, the trier of fact could have 

concluded that appellant's nonspecific and indefinite threats were viable, and threatened 

physical harm against Courtney.  Such threats would have constituted menacing, a violation 

of R.C. 2903.22 and thus served as the predicate offense for felony witness intimidation.  

See Cress at ¶78.  

{¶50} Menacing occurs when an individual knowingly causes another to believe that 

the offender will cause physical harm to the person.  R.C. 2903.22.  At trial, evidence was 

presented that appellant called Courtney from jail and made several comments regarding the 

statement she made to police and that she should obtain a protection order against him. 

Such testimony, if believed, is sufficient to show that appellant was aware that his conduct 

would probably cause a certain result.  R.C. 2903.22(B).  The jury was also able to hear the 

actual conversation between appellant and Courtney, including the tone of their voices during 

the call.  Additionally, Courtney testified that at first she did not want appellant to know that 

she wrote a statement against him.  Patrolmen Sockman and Queen both testified Courtney 

appeared scared and fearful when reporting the phone call and in obtaining the protection 

order.  Patrolman Sockman in particular, testified that Courtney was nervous and concerned 

about the "ramifications" of her actions.  Finally, during the phone call, Courtney 

acknowledges that appellant was threatening her.  She stated: "I don't care[;] you can 

threaten me, your sister can threaten me, you can do whatever you think you can do so."  As 

the trier of fact, the jury chose not to believe Courtney's testimony at trial that she was "not 

worried" about appellant coming to see her, but rather the jury chose to take Courtney's 

action in obtaining a protection order as evidence of her fear and belief that appellant 

threatened her with physical harm. 

{¶51} Viewing the evidence in a light most favorable to the state, we find that the jury 

could have reasonably inferred the unlawfulness of the threat communicated by appellant as 
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it would constitute menacing, a violation of R.C. 2903.22.  As such, we find sufficient 

evidence to support the conviction for intimidation of a witness.  Accordingly, appellant's 

fourth and final assignment of error is overruled. 

{¶52} Judgment affirmed. 

 
POWELL, P.J., and HUTZEL, J., concur. 
 
 
 
. 
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