[Cite as State v. Akers, 2008-Ohio-4164.]

IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,
Plaintiff-Appellee, : CASE NO. CA2007-07-163
: OPINION
- VS - 8/18/2008
CLIFFORD W. AKERS,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR2006-06-0963

Robin N. Piper, Butler County Prosecuting Attorney, Lina N. Alkamhawi, Government
Services Center, 315 High Street, 11th Floor, Hamilton, OH 45011-6057, for plaintiff-appellee

Clayton G. Napier, 29 North "D" Street, Hamilton, OH 45013, for defendant-appellant

POWELL, J.

{11} Defendant-appellant, Clifford W. Akers, appeals his conviction and sentence in
the Butler County Court of Common Pleas for possession of cocaine, possession of
marijuana, and possession of drug paraphernalia. We affirm.

{2} The Hamilton Police Department learned from a confidential source that Akers
and his wife Amie were selling drugs out of their residence at 1101 Noyes Avenue in the city

of Hamilton, in Butler County, Ohio. In the early morning hours of April 28, 2006, Hamilton
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police officers pulled several bags of trash from the street curb in front of Akers' residence.
Inside the trash bags, the officers found a sandwich bag containing a substance that field-
tested positive for marijuana, and a piece of junk mail addressed to the "occupant” or
"resident” at 1101 Noyes Avenue.

{113} The police officers obtained a search warrant for Akers' residence. Duringthe
search, the officers found 141.85 grams of cocaine, 2,061 grams of marijuana, drug scales,
and drug pipes.

{14} OnJuly 25, 2006, Akers was indicted on one count of possession of cocaine in
violation of R.C. 2925.11(C)(4), a felony of the second degree; one count of possession of
marijuana in violation of R.C. 2925.11(C)(3), a felony of the third degree; and one count of
possession of drug paraphernalia in violation of R.C. 2925.14(C)(1), a misdemeanor of the
fourth degree. He pled not guilty to the charges.

{15} On September 6, 2006, Akers moved to suppress the evidence seized from his
residence. After holding an evidentiary hearing on the motion, the trial court issued a
decision and entry overruling Akers' motion to suppress. In January 2007, Akers filed two
"supplemental” motions to suppress, in which he asked the trial court to reconsider its
decision overruling his motion to suppress. The trial court held a hearing on these
supplemental motions on March 26, 2007. Afterwards, Akers filed a third supplemental
motion to suppress. On April 27, 2007, the trial court issued a decision and entry overruling
Akers' three supplemental motions to suppress.

{6} On May 7, 2007, Akers changed his not guilty plea to a no contest plea to the
charges. The trial court found Akers guilty as charged and sentenced him to serve a two-
year prison term for his conviction on the charge of possession of cocaine, to be served
concurrently with a one-year prison term for his conviction on the charge of possession of

marijuana and a 30-day jail term for his conviction on the charge of possession of drug
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paraphernalia. The trial court also suspended Akers' driver's license for one year and
ordered him to pay $12,500 in mandatory fines, as well as court costs and supervision fees.

{17} Akers now appeals, assigning the following as error:

{18} "THE SEARCH WARRANT ISSUED IN THIS CASE IS DEFECTIVE AND
INVALID ON ITS FACE, AND BECAUSE THE WARRANT APPLICATION AND AFFIDAVIT
RECKLESSLY MISLED THE MAGISTRATE WHO SIGNED IT."

{119} Akers argues that the fruits of the search warrant should have been suppressed
because the affidavit submitted by police in support of the warrant failed to contain sufficient
probable cause to justify the search. We disagree with this argument.

{1110} Initially, we note the "trash pull" the police officers made at Akers' residence did
not implicate Fourth Amendment concerns. In California v. Greenwood (1988), 486 U.S. 35,
40, 108 S.Ct. 1625, the Supreme Court found that the Fourth Amendment does not prohibit
the warrantless search and seizure of garbage left for collection outside the curtilage of a
suspect's home, because a person has no reasonable expectation of privacy in items left for
trash collection in an area that is susceptible to open inspection and "accessible to animals,
children, scavengers, snoops, and other members of the public." (Footnotes omitted.) Id.

{1111} Here, the evidence shows that the trash the police seized and then searched
had been set out for collection, and therefore, Akers had no reasonable expectation of
privacy with respect to it. 1d. Consequently, the police officers did not need to establish
probable cause to permit them to make the trash pull from Akers' residence. Id.

{1112} However, the officers did need to establish probable cause in the affidavit they
submitted to obtain a search warrant for Akers' residence. See Crim.R. 41(C), and State v.
George (1989), 45 Ohio St.3d 325. In George, the Ohio Supreme Court stated:

{9113} "In determining the sufficiency of probable cause in an affidavit submitted in

support of a search warrant, '[t]he task of the issuing magistrate is simply to make a practical,
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common-sense decision whether, given all the circumstances set forth in the affidavit before
him, including the "veracity" and "basis of knowledge" of persons supplying hearsay
information, there is a fair probability that contraband or evidence of a crime will be found in a
particular place.” George, 45 Ohio St.3d 325, paragraph one of the syllabus, following
lllinois v. Gates (1983), 462 U.S. 213, 238-239, 103 S.Ct. 2317.

{1114} "[N]either a trial court nor an appellate court should substitute its judgment for
that of the magistrate by conducting a de novo determination as to whether the affidavit
contains sufficient probable cause upon which that court would issue the search warrant.
Rather, the duty of a reviewing court is simply to ensure that the magistrate had a substantial
basis for concluding that probable cause existed. In conducting any after-the-fact scrutiny of
an affidavit submitted in support of a search warrant, trial and appellate courts should accord
great deference to the magistrate's determination of probable cause, and doubtful or
marginal cases in this area should be resolved in favor of upholding the warrant." George,
paragraph two of the syllabus, following Gates.

{115} In determining whether a search warrant is supported by a sufficient showing of
probable cause, the reviewing court is confined to the information contained in the four
corners of the affidavit filed in support of the warrant. State v. Landis, Butler App. No.
CA2005-10-428, 2006-0Ohio-3538, 112, citing State v. O'Connor, Butler App. No. CA2001-08-
195, 2002-Ohio-4122, 121.

{116} "The [magistrate's] finding of probable cause may be based upon hearsay in
whole or in part, provided there is a substantial basis for believing the source of the hearsay
to be credible and for believing that there is a factual basis for the information furnished."
Civ.R. 41(C). See, also, State v. Sharp (1996), 109 Ohio App.3d 757, 760.

{1117} In this case, the affidavit submitted by police in support of the search warrant

for Akers' residence stated in pertinent part:
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{9118} "AFFIANT'S BELIEF IS BASED UPON THE FOLLOWING FACTS:

{1119} "Hamilton Police Detectives received information from a confidential source that
Clifford Akers and Amie Akers are selling methamphetamine, marijuana, cocaine and pills
out of their residence at 1101 Noyes Avenue. On 04/28/06 Officers examined trash that had
been discarded from 1101 Noyes Avenue. Upon examining the trash officers recovered a
sandwich bag and what appeared to be marijuana remains. The substance field-tested
positive for marijuana by Sergeant Chenoweth. Officers also discovered mail in the trash
addressed to resident at 1101 Noyes Avenue."

{1120} In this case, the trial court acknowledged—and the state concedes—that the
first sentence in the above paragraph is insufficient, standing alone, to establish probable
cause to justify issuance of the search warrant. That sentence, which states that Hamilton
police detectives received information from a confidential source that drug trafficking was
occurring at Akers' residence, fails to indicate when the police received this information, and
therefore, itis impossible to tell from the four corners of the affidavit whether this information
was timely or stale. See State v. Young, Clermont App. No. CA2005-08-074, 2006-Ohio-
1784, 123 ("[]t is well-established that an affidavit must present timely information™).

{1121} The affidavit is also deficient in that it fails to indicate the confidential source's
"basis of knowledge" for the information that the source was relaying, and fails to describe
the confidential source's record for "veracity" in providing information to the police on past
occasions. See Landis, 2006-Ohio-3538 at f17.

{122} Nevertheless, the police found in 1101 Noyes Avenue trash a sandwich bag
containing marijuana remains and a piece of junk mail addressed to the "occupant” or
"resident” at that address. The junk mail tied the contents of the trash bag to 1101 Noyes
Avenue, and the existence of the marijuana remains provided probable cause to search the

home for marijuana regardless of who lived there. This same information also provided
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partial corroboration of the information that the police had received indicating that Akers was
involved in drug trafficking out of 1101 Noyes Avenue. See United States v. Martin, (C.A.6,
2008), 526 F.3d 926, 937 ("confidential informant's minimal facts *** were bolstered when
trash pull yielded cocaine residue").

{9123} In the recent case of State v. McGorty, Stark App. No. 2007CA00257, 2008-
Ohio-2643, the court rejected a defendant's argument that the trial court erred in overruling
his motion to suppress, in which the defendant had argued that the confidential informants
relied upon by the police were not reliable and the information they provided had not been
corroborated. While the McGorty court agreed with the defendant that statements from an
anonymous confidential informant required "stringent scrutiny and independent
corroboration," the court found that "the various informants' statements were corroborated
when marijuana residue (stems) were found in [the defendant's] trash[,]" and that "[w]ith such
corroboration, *** the search warrant was legally supported with probable cause." Id. at 16.

{124} Courts in foreign jurisdictions that have faced situations similar to the one here
have found the existence of marijuana or cocaine residue to be sufficient evidence, standing
alone, to provide probable cause to issue a search warrant.

{1125} Forinstance, in United States v. Briscoe (C.A.8, 2003), 317 F.3d 906, the court
found that an application for a search warrant showing that the police had found 40
marijuana seeds and 25 marijuana stems in defendant's trash was found to be sufficient,
standing alone, to justify the issuance of a search warrant. Id. at 907-909. See, also, People
v. Keller, 479 Mich. 467 (police officers' discovery of a partially burnt marijuana cigarette and
a green leafy substance on the side of a pizza box, which tested positive for marijuana,
provided adequate justification for issuing a search warrant). 1d. at 477, fn. 29 (citing Briscoe
and State v. Lawrence [C.A.6, 2002], 308 F.3d 623, 627, in support of its holding).

{1126} In light of these cases and the fact that we are obligated to accord great
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deference to the probable cause determination made by the magistrate or judge who issues
the search warrant and resolve any doubtful or marginal case in favor of upholding the
search warrant, we conclude that the judge in this case "had a substantial basis for
concluding that probable cause existed" for issuing the search warrant. George, 45 Ohio
St.3d 325, paragraph two of the syllabus, following Gates, 462 U.S. 213, 238-239.

{1127} Even if we were to determine that the affidavit did not furnish the judge who
issued the search warrant with probable cause to do so, we would nevertheless uphold the
trial court's decision overruling Akers' motion to suppress, based on the "good faith
exception" to the exclusionary rule set forth in United States v. Leon (1984), 468 U.S. 897,
104 S.Ct. 3405.

{1128} Leon held that "the Fourth Amendment exclusionary rule should not be applied
S0 as to bar the use in the prosecution's case-in-chief of evidence obtained by officers acting
in objectively reasonable reliance on a search warrant issued by a detached and neutral
magistrate but ultimately found to be unsupported by probable cause.” George, 45 Ohio
St.3d at 330, citing Leon at 918-923, 926.

{1129} Here, the presence of marijuana remains or residue in one of the trash bags
pulled from the street curb of Akers' residence was sufficient to demonstrate that the officers
were acting in objectively reasonable reliance on the search warrant when they found the
contraband in Akers' residence. See George, 45 Ohio St.3d at 330, discussing Leon.

{1130} As explained in George, there are several circumstances in which the good
faith exception to the exclusionary rule set forth in Leon will not apply:

{1131} "[l]n setting forth its 'good faith exception' to the exclusionary rule, the United
States Supreme Court has cautioned that *** the officer's reliance on the magistrate's
probable-cause determination *** must be objectively reasonable ***." (Emphasis added.)

[Leon, 468 U.S.] at 922. [Citation omitted.] Accordingly, suppression remains an appropriate
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remedy where: (1) "** the magistrate or judge *** was misled by information in an affidavit
that the affiant knew was false or would have known was false except for his reckless
disregard of the truth ***'; (2) "*** the issuing magistrate wholly abandoned his judicial role
***'- (3) an officer purports to rely upon *** a warrant based on an affidavit "so lacking in
indicia of probable cause as to render official belief in its existence entirely unreasonable™; or
(4) *** depending on the circumstances of the particular case, a warrant may be so facially
deficient—i.e., in failing to particularize the place to be searched or the things to be seized—
that the executing officers cannot reasonably presume it to be valid. **** (Citations omitted.)
Leon, supra, at 923." George, 45 Ohio St.3d at 330-331.

{1132} Akers argues the first, third, and fourth circumstances in which the Leon good
faith exception to the exclusionary rule does not apply, are present in this case, and
therefore, the good faith exception does not apply here. We disagree.

{1133} Asto the first circumstance, Akers contends that the municipal court judge who
issued the search warrant was misled by the affidavit submitted by Hamilton police officers in
support of the warrant. In support, Akers notes that the affidavit stated that a "confidential
source" had informed the Hamilton police that Akers was involved in drug activity, but that the
suppression hearing testimony of the police officers involved in the case indicated that the
officers' source was actually an anonymous tipster.

{1134} However, a reading of the police officers' testimony shows that the officers
received this information from "anonymous sources," "confidential sources," and "confidential
informants.” The police officers' testimony on this issue, when viewed in its entirety, supports
the trial court's finding that the police officers did not attempt to intentionally mislead the
judge who issued the search warrant.

{1135} As to the third circumstance in which the good faith exception to the

exclusionary rule does not apply, this case does not qualify as one where the officers
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involved "purport[ed] to rely upon "*** a warrant based on an affidavit "so lacking in indicia of
probable cause as to render official belief in its existence entirely unreasonable.” George,
45 Ohio St.3d at 331, quoting Leon, 468 U.S. at 923. As we have stated, the information
from the confidential source was patrtially corroborated by the trash pull that revealed the
presence of marijuana. The existence of this contraband rendered the police officers' belief
in the search warrant's validity "objectively reasonable.” George at 330, citing Leon at 918-
923, 926.

{1136} Finally, this is not a case where the warrant was "so facially deficient—i.e., in
failing to particularize the place to be searched or the things to be seized—that the executing
officers cannot reasonably presume it to be valid." George at 331, quoting Leon at 923. The
warrant in this case particularized the place to be searched, i.e., Akers' residence at 1101
Noyes Avenue, and the things to be seized, i.e., marijuana, marijuana-related paraphernalia,
any monies received from the sale of marijuana, and weapons or surveillance equipment
used for the protection of the marijuana.

{1137} Consequently, Akers' sole assignment of error is overruled.

{1138} Judgment affirmed.

YOUNG, J., concurs.

BRESSLER, P.J., dissents.

BRESSLER, P.J., dissenting.

{1139} Irespectfully dissent from the majority's opinion because the affidavit submitted
in support of the search warrant for Akers' residence failed to provide the judge who issued
the warrant with probable cause to do so, and the good-faith exception to the exclusionary

rule set forth in Leon does not apply under the facts of this case.
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{1140} As the majority acknowledges, the affidavit contains no information regarding
the confidential source's reliability, e.g., whether the source has proven reliable on past
occasions. The affidavit also fails to state the confidential source's "basis of knowledge" of
the information the source provided to the police.

{141} The affidavit states that the police "received information from a confidential
source" that Akers and his wife were selling drugs out of their residence. However, at the
suppression hearing, Detective Craig Bucheit testified that the police received "an
anonymous complaint” or "an anonymous call" about "drug activity at 1101 Noyes [Avenue],"
which led to the trash pull. After learning that marijuana residue and a piece of junk mail
addressed to 1101 Noyes Avenue had been found as a result of the trash pull, Detective
Bucheit told Detective Joseph Gabbard, who wrote the affidavit:

{1142} "[T]hat's a good complaint. | know of a confidential source, an informant and
other information that they are selling drugs at that location."

{143} However, Detective Bucheit acknowledged that the information he had learned
from the "confidential source" and the "informant” may have been over three months old.
This fact was omitted from the affidavit submitted by police in support of their request for a
search warrant.

{1144} The affidavit is also misleading in that it says, "Officers also discovered mail in
the trash addressed to resident at 1101 Noyes Avenuel,]" when in fact it was addressed to
"occupant.” Stating that the piece of mail found in the trash was "addressed to resident”
implies that the piece of mail was actually addressed to "Clifford Akers" and not merely to
"occupant." There is also no indication in the affidavit that the police in any way confirmed
that Akers lived at 1101 Noyes Avenue.

{1145} Furthermore, the amount of marijuana residue found in a sandwich bag in one

of the trash bags pulled from Akers' residence did not provide probable cause to justify
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issuance of the search warrant. The amount of marijuana found was no more than a user
amount that constituted a minor misdemeanor, R.C. 2925.11(C)(3)(a), which is generally not
an offense for which one can be arrested. See State v. Brown, 99 Ohio St.3d 323, 325-326,
2003-0Ohio-3931.

{1146} | also disagree with the majority's finding that the good-faith exception to the
exclusionary rule set forth in Leon applies to this case. As one court has stated, "The good-
faith exception *** is not a license to give an otherwise insufficient warrant validity." State v.
Williams, 173 Ohio App.3d 119, 127, 2007-Ohio-4472, 126.

{1147} In this case, the detectives' suppression hearing testimony discussed above
shows that the judge who issued the warrant was not told that the information received from
the confidential source was three months old, that an anonymous tip led to the trash pull, and
that the piece of mail found in Akers' trash was addressed to "occupant” not "resident.”
Additionally, the search warrant the detectives purportedly relied upon was so lacking in
indicia of probable cause that it rendered official belief in its existence entirely unreasonable.
Leon, 468 U.S. at 923.

{1148} A review of the affidavit demonstrates that the only possible basis for the
issuance of the warrant was the marijuana residue. There is nothing in the affidavit to
indicate that the information the detectives received from their confidential source was
reliable, and there is absolutely no independent basis to determine that the Akers resided at
1101 Noyes Avenue. The police did not perform any record search nor did they make an
attempt to visually verify that the Akers were at that address. | do not believe the Fourth
Amendment's proscription against unreasonable searches and seizures permits a search of a
residence based upon finding marijuana residue in the trash without other supporting
evidence to establish probable cause.

{1149} While I recognize that this is a very serious offense, as the Ohio Supreme Court
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said in reversing a death penalty verdict in State v. Yarbrough, 104 Ohio St.3d 1, 2004-Ohio-
6087:

{150} "Despite the time that has passed since the homicides were committed in
Pennsylvania, despite the overwhelming evidence that the defendant participated in the
murders, and despite the anguish suffered by the family and friends of the victims, it is our
responsibility as members of this court to preserve the integrity of the criminal-justice system
in Ohio." Id. at 5.

{151} Itherefore feel compelled to dissent and would reverse the trial court's denial of

the motion to suppress.
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