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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

IN RE:

C.P., et al. : CASE NO. CA2004-10-259

APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
JUVENILE DIVISION
Case Nos. 2002-JN-0341, 0342

Dan D. Weiner, 4848 Marshall Road, Kettering, Ohio 45429-5723, for
appellant, Roy Posadny

Stacie A. Williams, 308 Sycamore Road, Trenton, Ohio 45067, pro se

BRESSLER, dJ.

{1} A2ppellant, Roy Posadny, appeals a decision by the Butler
County Court of Common Pleas, Juvenile Division, finding him in
contempt of court with respect to visitation.

{2} A2ppellant and appellee, Stacy A. Williams, were divorced
in Montgomery County on October 23, 2000. Appellee was named resi-
dential parent of the parties' two children, ages 8 and 11. On

April 23, 2002, appellant filed a complaint in Butler County
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Juvenile Court alleging abuse and dependency with respect to the
children. Temporary custody of the children was awarded to their
maternal grandmother, followed by an award of legal custody to
appellant. Appellee was granted visitation privileges.

{3} The motion for contempt alleges that on three separate
occasions the children declined to visit with appellee, and that
appellant did not require the children to visit with her as
ordered. Following a hearing, a juvenile court magistrate found
appellant in contempt of the visitation order. The magistrate
stated that there was "no testimony from father [appellant] that he
made any reasonable effort to encourage the children to go with
their mother [appellee]l. The court's order granting parenting time
to the mother is directed at the father. It is his obligation to
see that the children comply with the visitation order." The mag-
istrate awarded appellee additional wvisitation time with the chil-
dren to make up for the missed visitation.

{4} After receiving the magistrate's decision, appellant
moved for findings of fact and conclusions of law. The magistrate
filed an amended decision which included findings on August 10,
2004. Appellant's objections to the magistrate's amended decision
were overruled and he then filed this appeal.

{5} On appeal, appellant presents six assignments of error.

The first three assignments of error are as follows:
{16} Assignment of Error No. 1:

{7} "THE FINDING OF THE MAGISTRATE THAT APPELLANT PREVENTED

THE APPELLEE MOTHER FROM EXERCISING VISITATION RIGHTS IS AGAINST
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THE MANIFEST WEIGHT OF THE EVIDENCE AND CONTRARY TO LAW."

{18} Assignment of Error No. 2:

{ﬂg} "WHEN A MOTHER APPEARS FOR VISITATION AND THE CHILDREN
TALK TO HER ON THE PORCH OUTSIDE THE RESIDENCE AND ADVISE THE
MOTHER THAT THEY DO NOT DESIRE TO GO WITH HER AND THE MOTHER HONORS
THEIR DESIRES AND VOLUNTARILY LEAVES, THE FATHER IS NOT GUILTY OF

CONTEMPT FOR DENIAL OF VISITATION."
{110} Assignment of Error No. 3:

{11} "THERE IS NO CLEAR AND CONVINCING EVIDENCE THAT APPELLANT

PREVENTED HIS DAUGHTERS FROM VISITING WITH THEIR MOTHER."

{112} Appellant's argument is that because the children told
appellee that they did not want to visit with her on particular
occasions, and appellee agreed to honor the children's wishes and
forgo visitation, the juvenile court erred by finding him in con-
tempt of the visitation order. This court disagrees.

{13} The juvenile court is entitled to enforce its visitation

orders. See Davis v. Davis (1988), 55 Ohio App.3d 196. Further,

the right to visitation should be denied only under extraordinary
circumstances, such as a showing that the noncustodial parent is
unfit or a showing that the visitation would cause harm. Ware v.
Ware (Mar. 4, 2002), Warren App. No. CA2001-10-089, 2002-Ohio-871.
In fact, absent a showing of some justification for preventing
visitation, the custodial parent must do more than "merely encour-
age" minor children to visit the noncustodial parent. Id.

{14} Disobedience to court orders may be punished by contempt.

R.C. 2705.02(A). This court will not reverse a trial court's con-
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tempt finding absent an abuse of discretion. State ex rel. Ven-

trone v. Birkel (1981), 65 Ohio St.2d 10. An abuse of discretion

implies that the court's attitude is unreasonable, arbitrary or
unconscionable, and is more than a mistake of law or judgment.

Blakemore v. Blakemore (1983), 5 Ohio St.3d 217.

{15} Based upon the foregoing, we find that the trial court's
decision to find appellant in contempt of court was not an abuse of

discretion. The first three assignments of error are overruled.
{116} The fourth assignment of error is as follows:
{17} "THE MAGISTRATE ABUSED HIS DISCRETION, COMMITTING PREJU-
DICIAL ERROR AND DENIED DEFENDANT DUE PROCESS OF LAW BY REFUSING TO

GRANT A CONTINUANCE TO PRESENT AS A WITNESS THE SHERIFF'S DEPUTY."

{18} At the contempt hearing, appellant issued a subpoena
requesting the presence of a Butler County Sheriff's Deputy who
responded to a call from appellee on one occasion when the children
refused to come with her for visitation. The sheriff's deputy was
unable to appear at the hearing because he was on vacation, and the
trial court denied appellant's motion for a continuance.

{19} Testimony at the hearing indicated that the sheriff's
deputy would have testified that the children did refuse to go with
appellee for visitation, and that the deputy stated to the parties
that he was not able to force the children to visit with appellee.

{20} The decision to grant or deny a continuance is within the

sound discretion of the trial court. State v. Unger (1981), 67

Ohio St.2d 65. It was within the discretion of the trial court to

deny appellant's motion for a continuance based upon the unavaila-
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bility of the sheriff's deputy. Further, given the basis of the
trial court's decision and the expected testimony of the deputy, it
is unlikely that the deputy's testimony would have affected the

decision below. The fourth assignment of error is overruled.
{21} The fifth assignment of error reads as follows:

{22} "THE MAGISTRATE ERRED BY ADDING ADDITIONAL PARENTING TIME

IN HIS AMENDED DECISION."

{23} The original magistrate's decision in this matter granted
appellee additional visitation during the children's Easter vaca-
tion in 2005. After appellant requested findings of fact and con-
clusions of law, the resulting amended magistrate's decision added
"an additional weekend visit to make up for the visit denied in
February 2004." Appellant contends that the magistrate did not
have authority to amend his order by increasing appellee's visita-

tion time.

{24} The magistrate's amended decision and order does contain
additional compensatory visitation time. However, the objections
to the magistrate's decision and order were filed from the amended
decision, and that decision was the one adopted by the juvenile
court. This court finds nothing improper with respect to the
amendment of the magistrate's decision in response to a motion for
findings of fact and conclusions of law. The amendment was made
before objections were filed, and before the order was adopted by

the trial court. The fifth assignment of error is overruled.
{25} The sixth assignment of error reads as follows:

{26} "THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY DENYING
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APPELLANT AN OPPORTUNITY TO INQUIRE INTO THE REASONS WHY THE CHIL-

DREN DID NOT DESIRE TO VISIT THEIR MOTHER."

{27} At the hearing on the motion for contempt, appellant
states that he was "attempting" to establish that the children did
not want to visit with appellee because they did not have "a suffi-
cient place to sleep." He sought to establish that appellee's home
has "only two bedrooms and there are five children and two adults
living there" when the children visit. Presumably, this would have
served as a justification for the children's refusal to visit with
appellee.

{128} Again, the right of visitation should be denied only
under extraordinary circumstances such as the unfitness of the non-
custodial parent or a showing that visitation would cause harm.

Ware. There was no evidence presented at the hearing, or proffered

by appellant, that wvisiting with appellee would cause the children
physical or mental harm. The record shows that the sleeping condi-
tions at appellee's residence were known to the trial court and the
guardian ad litem. Appellant's defense to the motion for contempt
as presented at the hearing was that the children, on specified
occasions, did not want to visit with appellee, and that appellee
acquiesced to the children's wishes. The sixth assignment of error

is overruled.

{129} Judgment affirmed.

WALSH, P.J., and YOUNG, J., concur.
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