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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,

Plaintiff-Appellee, : CASE NO. CA2004-11-293

- Vs - 6/13/2005

TERRY R. GOODE, JR.,
Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR03-01-0035

Robin N. Piper, Butler County Prosecuting Attorney, Daniel G.
Eichel, Government Services Center, 315 High Street, 11" F1 .,
Hamilton, Ohio 45011, for plaintiff-appellee

Terry R. Goode, Jr., #448-538, Chillicothe Correctional Institu-
tion, P.0O. Box 5500, Chillicothe, Ohio 45601, pro se

WALSH, J.

{1} Defendant-appellant, Terry R. Goode, Jr., appeals the

denial of his petition for postconviction relief.

{2} On June 2, 2003, appellant was sentenced to four years in
prison after pleading guilty to charges of trafficking in cocaine
and permitting drug abuse. The guilty pleas followed the denial of

appellant's motion to suppress evidence. Appellant never directly
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appealed his convictions and sentence.

{3} 15 months after the expiration of his time for filing a
direct appeal, appellant filed a "petition to vacate or set aside
sentence" on October 4, 2004, claiming he was denied due process
because he was never read his rights and the arresting officers

illegally gained entrance to his home.

{4} The trial court subsequently dismissed appellant's peti-
tion for lack of jurisdiction since the petition was untimely filed
under R.C. 2951.21 through 2953.23.

{5} In a single assignment of error, appellant claims the
trial court abused its discretion by dismissing an untimely peti-
tion that alleged violations of federal constitutional protections.

{6} Under R.C. 2953.21(A) (2), a petition for postconviction
relief seeking to vacate and set aside a conviction or sentence on
the basis of an alleged violation of constitutional rights must be
filed 180 days after the expiration of the time in which a direct
appeal could have been filed if a direct appeal was not pursued. A
petition filed beyond this deadline may not be considered unless
the accused demonstrates either: (1) he was unavoidably prevented
from discovering the facts upon which he must rely to present his
claim for relief, or (2) subsequent to the deadline, the United
States Supreme Court recognized a new federal or state right that
applies retroactively to individuals such as the accused. State v.
Wesseler, Butler App. No. CA2001-08-087, 2001-Ohio-8638; R.C.

2953.23 (A7) (1) .

{7} Appellant filed his petition nine months after the statu-
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tory deadline. He has not demonstrated that he was unavoidably
prevented from discovering the facts upon which his claim for
relief is predicated. To the contrary, these allegations were
raised in appellant's motion to suppress and could have been sub-
mitted for review had appellant directly appealed his conviction
and sentence. In addition, appellant has not brought to our atten-
tion a new federal or state right recognized by the United States
Supreme Court and retroactively applied to appellant.

{8} A court lacks jurisdiction to consider an untimely peti-
tion where there is a failure to meet the criteria under R.C.

2953.23(A). Wesseler. See, also, State v. Hill (1998), 129 Ohio

App.3d 658, appeal not allowed (1999), 84 Ohio St.3d 1470, 1999-
Ohio-1014. Having determined that appellant failed to justify his
untimely filing, we find that the trial court did not err in dis-
missing appellant's petition for lack of jurisdiction.

{19} Appellant's sole assignment of error is accordingly over-
ruled.

{10} Judgment affirmed.

POWELL, P.J., and YOUNG, J., concur.



[Cite as State v. Goode, 2005-Ohi0-2919.]



		reporters@sconet.state.oh.us
	2005-06-13T15:02:30-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




