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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

IN RE:

S.C.T. : CASE NO. CA2004-04-095

APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
JUVENILE DIVISION
Case No. JVv2003-2383

Robin N. Piper, Butler County Prosecuting Attorney, Randi E. Froug,
Government Services Center, 315 High Street, 11*® F1., Hamilton,
Ohio 45011, for appellee, Butler County Children Services Board

Schad & Cook, Melynda W. Cook-Reich, 8240 Beckett Park Drive,
Indian Springs, Ohio 45011, for appellant

BRESSLER, J.

{1} Defendant-appellant, S.C.T., appeals the decision of the
Butler County Juvenile Court, adjudicating her a delinquent child
for committing gross sexual imposition. We affirm the trial

court's decision.
{2} On August 20, 2003, Keyonia D. invited appellant, her
daughter's cousin, to spend the night at her home. Keyonia slept

on her couch that evening, and permitted appellant to sleep in her
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bedroom. That night, Keyonia's five-year-old son, D.D., went into
the bathroom, and noticed there was no toilet paper after he had
already pulled his pants down. D.D. went into his mother's bed-
room, where appellant was sleeping, in search of toilet paper.
While D.D. was in the bedroom, with his pants still pulled down,
appellant looked at him, touched his penis, and then manipulated
it. Keyonia walked into the bedroom while appellant was still
manipulating D.D.'s penis, screamed at her, and asked her what she
was doing. Appellant stated that she had done nothing. Keyonia

then took her son to the police department.

{3} On September 19, 2003, the juvenile court held a delin-
qguency hearing. At the conclusion of the hearing, the juvenile
court found appellant to be delinquent for committing an act that
would constitute gross sexual imposition in violation of R.C.
2907.05 if committed by an adult. The juvenile court ordered
appellant committed to the legal custody of the Department of Youth
Services for an indefinite period no less than six months and not
to exceed her 21°° birthday. Appellant appeals her adjudication,
raising two assignments of error.

{4} Assignment of Error No. 1:

{5} "APPELLANT'S ADJUDICATION AND SENTENCE MUST BE REVERSED
AS THE COURT ENTRY FAILS TO REFLECT ADJUDICATION."

{16} Appellant argues that her adjudication and sentence are
in error because there has been no journalized adjudication of
delingquency by the court. Appellant maintains that her adjudica-

tion must be reversed because of the juvenile court's error. We
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disagree.

{7} Appellant is correct in her assertion that "* * * courts

speak only through journalized entries." State ex rel. Nelson v.

Griffin, 103 Ohio St.3d 167, 168, 2004-Ohio-4754. However, courts
also possess the inherent authority to put on an entry, nunc pro
tunc, to correct errors in judgment entries so that the record

speaks the truth. In re Estate of Cook (1969), 19 Ohio St.2d 121,

127. "The province of a nunc pro tunc entry is to correct the rec-
ord of the court in a cause so as to make it set forth an act of
the court, which though actually [performed at a prior proceeding],
was not entered upon the journal; and it cannot lawfully be em-
ployed to amend the record so as to make it show that some act was
done at a former [proceeding] which might or should have been, but

was not, then performed." Cleveland Leader Printing Co. v. Green

(1895), 52 Ohio St. 487, paragraph one of the syllabus.

{18} The record indicates that on September 19, 2003, the
juvenile court found orally on the record that based on the evi-
dence presented, "* * * the court would have to make a finding of
delinguency based on the charge Gross Sexual Imposition." While
the court's judgment entry on that date does not reflect an adjudi-
cation of delinquency, the court issued an "Amended Judge's Final
Appealable Order" on March 24, 2004 which states, "[appellant] was
adjudicated a delinquent child on September 19, 2003 by reason of
having committed an act which if committed by an adult would con-
stitute a Felony III, to wit: a violation of 2907.05 (Gross Sexual

Imposition) of the Ohio Revised Code."
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{9} While the trial court captioned its March 24, 2004 entry
an "Amended Judge's Final Appealable Order," it would have been
proper for the court to caption it as a nunc pro tunc entry. How-
ever, we will treat the trial court's amended order as a nunc pro
tunc entry, as the effect of the order is to correct an omission to
reflect the finding of delingquency the trial court actually made on
September 19, 2003. Appellant's first assignment of error is over-
ruled.

{110} Assignment of Error No. 2:

{11} "APPELLANT'S DELINQUENCY ADJUDICATION MUST BE VACATED AS
IT WAS ENTERED UPON INSUFFICIENT EVIDENCE AND IS AGAINST THE MANTI-

FEST WEIGHT OF THE EVIDENCE."

{12} Appellant argues that the state failed to present suffi-
cient evidence to support her adjudication of delinquency based on
the charge of gross sexual imposition. Specifically, appellant
maintains that the evidence presented is insufficient to support
the finding that appellant touched D.D. for the purpose of sexually
arousing or gratifying either person.

{13} In reviewing the sufficiency of the evidence to support a
criminal conviction, an appellate court examines the evidence ad-
mitted at trial to determine whether the evidence, viewed in a
light most favorable to the state, would convince the average mind

of the defendant's guilt beyond a reasonable doubt. State v. Good-

win, 84 Ohio St.3d 331, 343-344, 1999-Ohio-356.

{14} Appellant was adjudicated a delinquent child for commit-

ting an act that would constitute gross sexual imposition in viola-
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tion of R.C. 2907.05 if committed by an adult. R.C. 2907.05 pro-
vides that:

{115} " (A) No person shall have sexual contact with another,
not the spouse of the offender; [or] cause another, not the spouse
of the offender, to have sexual contact with the offender; * * *
when any of the following applies:

{116} "+ *

{117} " (4) The other person * * * ig less than thirteen years
of age, whether or not the offender knows the age of that person."

{18} According to R.C. 2907.01(B), "'[s]exual contact' means
any touching of an erogenous zone of another, including without
limitation the thigh, genitals, buttock, pubic region, or if the
person is a female, a breast, for the purpose of sexually arousing
or gratifying either person."

{19} While the purpose of sexual arousal or gratification is
an essential element of the offense of gross sexual imposition,
there is no requirement that there be direct testimony regarding

sexual arousal or gratification. See In re D.S., Warren App. Nos.

CA2004-04-036 and 046, 2005-Ohio-1803, Y19, citing In re Anderson

(1996), 116 Ohio App.3d 441, 444. Whether the touching was per-
formed for the purpose of sexual arousal or gratification is a
guestion of fact to be inferred from the type, nature, and circum-

stances of the contact. Anderson at 443-444; State v. Mundy

(1994), 99 Ohio App.3d 275, 289. In determining the defendant's
purpose, the trier of fact may infer what the defendant's motiva-

tion was in making the physical contact with the victim. Id.;
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State v. Cobb (1991), 81 Ohio App.3d 179.

{120} Appellant maintains that the record is devoid of any cir-
cumstantial or direct evidence to show that appellant touched D.D.
for the purpose of sexual arousal or gratification of either per-
son. After reviewing the record, we disagree.

{21} At the hearing, D.D. testified that appellant was awake
and looking at him when she touched and then "twisted" his penis.
Keyonia corroborated D.D.'s testimony by stating that when she
entered the room, appellant was awake and "squeezing" D.D.'s penis.
Also, it is undisputed that the touching occurred while appellant
and D.D. were alone in a bedroom. Viewing this evidence in a light
most favorable to the state, we conclude that the trial court could
reasonably infer from the evidence presented that appellant touched
D.D. for the purpose of sexual arousal or gratification of either
person. Accordingly, we find that the state presented sufficient
evidence to prove the required element of purpose.

{122} Also, appellant argues that her adjudication is against
the manifest weight of the evidence. Appellant argues that the
weight of the evidence supports the finding that appellant did not
touch D.D. for the purpose of sexual arousal or gratification of
either person. Again, we disagree.

{23} In determining whether a criminal conviction is against
the manifest weight of the evidence, an appellate court must weigh
all reasonable inferences, consider the credibility of the witnes-
ses, and determine whether in resolving conflicts in the evidence,

the trier of fact clearly lost its way and created such a manifest
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miscarriage of justice that the conviction must be reversed and a
new trial ordered. Thompkinsg, 78 Ohio St.3d at 387. However, an
appellate court must bear in mind the trier of fact's superior,

first-hand perspective in judging the demeanor and credibility of

the witnesses. State v. Drayer, 159 Ohio App.3d 189, 195, citing

State v. DeHass (1967), 10 Ohio St.2d 230, paragraph one of the

syllabus. Also, an appellate court should reverse a conviction
based on the manifest weight of the evidence only in exceptional
circumstances when "the evidence weights heavily against the con-

viction." Thompkins at 387, quoting State v. Martin (1983), 20

Ohio App.3d 172, 175.

{24} After weighing the evidence and all reasonable inferences
therefrom and considering the credibility of the witnesses, we
determine that the trier of fact did not lose its way in adjudicat-
ing appellant delinquent for committing gross sexual imposition.
The juvenile court was in the best position to judge the credibil-
ity of the witnesses and to resolve conflicts in their testimony.

A trier of fact is free to believe all, part, or none of the testi-

mony of each witness. Drayer at 196, citing State v. Long (1998),

127 Ohio App.3d 328, 335. Here, the juvenile court heard appel-
lant's testimony and found that she lacked credibility. We will
not gquestion that determination.

{125} Appellant's adjudication is supported by the sufficiency
of the evidence, and her adjudication is not against the manifest
weight of the evidence. Accordingly, appellant's second assignment

of error is overruled.
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{126} Judgment affirmed.

WALSH, P.J., and YOUNG, J., concur.
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