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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,

Plaintiff-Appellee, : CASE NO. CA2003-09-231
: OPINTION
-vs- 12/20/2004

LEE WEAVER,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. 2003-05-0809

Robin N. Piper, Butler County Prosecuting Attorney, Randi E.
Froug, Government Services Center, 315 High Street, 11lth Floor,
Hamilton, OH 45012-0515, for plaintiff-appellee

Thomas G. Eagle Co., L.P.A., Thomas G. Eagle, 3386 N. State
Route 123, Lebanon, OH 45036, for defendant-appellant

YOUNG, P.J.

{1} This case involves the appeal of a sentence imposed
upon defendant-appellant, Lee Weaver, after he pled guilty to
one count of endangering children, a second-degree felony, in

violation of R.C. 2919.22(B) (1).

{2} Following his plea, appellant -- who had no prior

felony convictions and had never served a prison sentence -- was
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sentenced to four years in prison and five years of post-release
control. On appeal, appellant's sole assignment of error claims
that the trial court erred by imposing more than the minimum
statutory sentence.

{3} Second-degree felonies are punishable by a prison term
ranging from a minimum of two years to a maximum of eight years.
R.C. 2929.14(A) (2). Since appellant had never served a prior
prison term, he is entitled to the minimum sentence unless the
court finds on the record that the shortest prison term will
either demean the seriousness of appellant's conduct or will not
adequately protect the public from future crime. R.C. 2929.14-

(B). See, also, State v. Edmonson, 86 Ohio St.3d 324, 1999-

Ohio-110. Absent these necessary findings, the trial court may
not impose more than the minimum sentence upon an individual who
has not served a prior prison sentence. Id.

{4} The state concedes that the trial court did not make
the necessary findings for imposing more than the minimum prison

term.' Id. See, also, State v. Comer, 99 Ohio St.3d 463, 2003-

Ohio-4165.
{5} Appellant also contends that his sentence was consti-

tutionally invalid under the Supreme Court's recent decision of

Blakely v. Washington (2004), 542 U.S. , 124 S.Ct. 2531.

1. The state also concedes that appellant was improperly sentenced to five
years of post-release control for a second-degree felony that is not a sex
offense. See R.C. 2967.28(B) (2).
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We decline to rule on whether the sentence violated appellant's
constitutional rights since appellant's nonconstitutional claims

are dispositive of this matter. See State v. Talty, 103 Ohio

St.3d 177, 2004-Ohio-4888, at 19.

{6} Appellant's assignment of error is sustained. The
trial court's judgment is reversed and this matter is remanded

for resentencing.

WALSH and VALEN, JJ., concur.
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