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Defendant-Appellant.
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Henry Hoffmann, 123 N. Third Street, Batavia, Ohio 45103-3033,
for plaintiff-appellee

Kenneth L. Lawson, The Dominion Building, 808 Elm Street, Suite
100, Cincinnati, Ohio 45202, for defendant-appellant

POWELL, J.

{1} Defendant-appellant, Jessie Lee King, appeals from his
conviction and sentence in the Clermont County Common Pleas
Court on two counts of felony nonsupport of dependents.

{12} In April 1987, the Clermont County Court of Common
Pleas, Domestic Relations Division, granted a divorce to Tammy

King, now Polly, from appellant. One child was born of the mar-
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riage. The court granted Polly custody of the child, and or-
dered appellant to pay $25 per week in child support, with the
amount to increase to $35 per week in September 1987. The di-
vorce decree noted that appellant had not paid any child support
since December 1986. The decree's final sentence states:

{3} "Both parties are notified that all payments are to be
made through the Bureau of Support, Clermont County, Ohio. Any

direct payments are a GIFT." (Emphasis sic.)

{4} On May 16, 2001, the Clermont County Grand Jury in-
dicted appellant on three counts of felony nonsupport of depend-
ents. Count One was brought pursuant to former R.C. 2919.21-
(A) (2), which was effective until July 1, 1996. In that count,
appellant was charged with abandoning or failing to provide ade-
quate support to one of his children (from a relationship previ-
ous to his marriage to Polly), from about May 1987 to June 30,
1996, for a total accumulated period of 26 weeks out of 104 con-
secutive weeks. Counts Two and Three were brought pursuant to
R.C. 2919.21(B). In Count Two, appellant was charged with aban-
doning or failing to provide adequate support to his and Polly's
child, from July 1, 1996 through July 1, 1998, for a total ac-
cumulated period of 26 weeks out of 104 consecutive weeks. In
Count Three, appellant was charged with abandoning or failing to
provide adequate support to his and Polly's child, from July 1,
1998 through May 16, 2001, for a total accumulated period of 26
weeks out of 104 consecutive weeks. Appellant's child from a

relationship previous to his marriage to Polly has since been
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emancipated. Appellant's and Polly's child was killed in an
accident.

{5} On May 6, 2002, appellant entered a guilty plea to
Count Two of the indictment, in exchange for the state's agree-
ing to dismiss Counts One and Three. The trial court sentenced
appellant to five years of community control. Appellant was
subsequently permitted to withdraw his guilty plea, and his sen-
tence was vacated. The case was set for trial on the original
three counts of the indictment.

{6} On April 28, 2003, appellant was tried by the bench
(following his waiver of the right to a jury trial) on the
original three counts. The trial court found appellant not
guilty on Count One, but guilty on the remaining two counts.
The trial court also found that appellant "failed to establish
by a preponderance of the evidence the affirmative defense that
he was unable to provide the support as established by a court
order but did provide the support that was within his ability
and means." The trial court noted that while appellant "suf-
fered a limited disability for a period of the time covered in
the indictments|[,]" appellant failed to present sufficient evi-
dence to show that the disability "continued throughout the
period alleged[,]" rendering him "incapable of employment or
providing support as ordered[.]" The trial court sentenced ap-

pellant to serve five years of community control.
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{7} Appellant now appeals from his conviction and sen-
tence, raising three assignments of error. We shall address
them in an order that facilitates our analysis.

Assignment of Error No. 1

{8} "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE
DEFENDANT-APPELLANT BECAUSE THE GUILTY VERDICTS AS TO COUNTS 2
AND 3 OF THE INDICTMENT WERE AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE."

{19} Appellant argues that his convictions for felony non-
support of a dependent pursuant to R.C. 2919.21(B) are contrary
to the manifest weight of the evidence. In support of this ar-
gument, appellant points to the state's failure to produce any
evidence showing that he had not made direct payments to his
former wife to support their child.' Appellant argues that, by
failing to produce such evidence, it was "legally impossible"
for the state to prove all of the elements of its case beyond a
reasonable doubt. We disagree with this argument.

{710} In determining whether a conviction is against the
manifest weight of the evidence, a court of appeals must review
the entire record, weighing the evidence and all reasonable in-
ferences that can be drawn therefrom, and after considering the
credibility of the witnesses, determine whether the jury, in

resolving conflicts in the evidence, "clearly lost its way and

1. This issue arose as a result of the state's unsuccessful attempt to re-
call Polly to the stand to testify about whether she had received any direct
payments from appellant. (The state was unable to do so because she had left
the courthouse.) But omission of this evidence was not fatal to the state's
case against appellant, for the reasons set forth above.

- 4 -
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created such a manifest miscarriage of justice that the convic-
tion must be reversed and a new trial ordered." State v.
Thompkins, 78 Ohio St.3d 380, 389, 1997-Ohio-52, quoting State
v. Martin (1983), 20 Ohio App.3d 172, 175. The court should
exercise its discretion to grant a new trial "only in the excep-
tional case in which the evidence weighs heavily against the
conviction." Id.

{11} Initially, it was not necessary for the state to prove
that appellant did not make any direct payments to his former
wife for the support of their now deceased child, in order to
obtain appellant's conviction under R.C. 2919.21(B). That sec-
tion provides that " [n]o person shall abandon, or fail to pro-
vide support as established by a court order to, another person
whom, by court order or decree, the person is legally obligated
to support." R.C. 2919.21(B). Generally, a violation of R.C.
2919.21(B) is a misdemeanor of the first degree. R.C. 2919.21-
(G) (1) . However, where the offender has failed to provide sup-
port under R.C. 2919.21(B) for a total accumulated period of 26
weeks out of 104 consecutive weeks, irrespective of whether the
26 weeks were consecutive, then a violation of R.C. 2919.21 (B)
is a felony of the fifth degree.

{112} Here, the fact that the state failed to have appel-
lant's former wife testify that she did not receive any direct
payments from appellant does not demonstrate a failure on the
state's part to prove its case beyond a reasonable doubt. This

is particularly true in light of appellant's failure to produce
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any evidence that he actually made a direct payment to his wife.

See State v. Collins, 89 Ohio St.3d 524, 2000-Ohio-231, where

the court held that it was "fair comment" for the prosecution to
point out during closing argument that a defendant charged with
nonsupport of dependents, among other things, offered no testi-
mony to show that he had made direct payments to the dependents'
mother. Id. at 527-528. Furthermore, the divorce decree of
appellant and his former wife stated that any direct payment of
support would be deemed a gift. This further undercuts appel-
lant's argument that he may have made direct payments to his
former wife and, therefore, should not have been convicted for
nonsupport pursuant to R.C. 2919.21(B). Thus, appellant's con-
victions were not against the weight of the evidence as a result
of the state's failure to adduce testimony from his former wife
that he did not make any direct payments to her for their
child's support.

{13} Appellant's first assignment of error is overruled.

Assignment of Error No. 3
{14} "THE DEFENDANT-APPELLANT DID, BY PREPONDERANCE OF THE

EVIDENCE, DEMONSTRATE THAT HE WAS DISABLED AND UNABLE TO WORK."

{115} Appellant argues that the trial court erred in finding
that he failed to prove by a preponderance of the evidence the
affirmative defense set forth in R.C. 2919.21 (D). We disagree

with this argument.

{116} R.C. 2919.21(D) states:
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{17} "It is an affirmative defense to a charge of failure
to provide adequate support under division (A) of this section
or a charge of failure to provide support established by a court
order under division (B) of this section that the accused was
unable to provide adequate support or the established support
but did provide the support that was within the accused's abil-
ity and means."

{18} R.C. 2901.05(A) provides that "[tlhe burden of going
forward with the evidence of an affirmative defense, and the
burden of proof, by a preponderance of the evidence, for an af-
firmative defense, is upon the accused." "[T]lhe term 'prepon-
derance of the evidence' means nothing more than that the evi-
dence on one side of the scale outweighs that on the other."

State v. Conn (1982), 13 Ohio App.3d 251, 253.

{119} Here, Count Two of the indictment covered the period
from July 1996 to June 1998, while Count Three covered the
period from July 1998 to May 16, 2001. There was evidence pre-
sented showing that on August 20, 1996 appellant was diagnosed
with, among other things, a dislocated right shoulder. Appel-
lant was scheduled to undergo surgery approximately four weeks
from that time. Appellant's "[e]lstimated date of return to work
with restrictions" was placed at six to eight months. This pe-
riod of disability encompassed approximately eight months, from
August 1996 to about May 1997. However, appellant offered no
evidence, let alone a preponderance of the evidence, to demon-

strate how he "was unable to provide *** the established support
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but did provide the support that was within [his] ability and
means[,]" for the period of time covered in Counts Two and Three
that was outside of this eight-month period of disability, as he
was required to do by R.C. 2919.21(D), in order to establish an
affirmative defense under that section. Appellant's evidence
focused on the fact that he was disabled for a period of time
beginning in the fall of 1996, and extending to sometime around
May 1997. However, he failed to provide any evidence on what
restrictions he may have been given by his physician upon his
return to work. Furthermore, he offered no specifics on the is-
sue of what support he was capable, or incapable, of providing,
given his "ability and means" in light of his disability. 1In
light of the foregoing, the trial court did not err in finding
that appellant failed to prove his affirmative defense to the
charges of felony nonsupport in Counts Two and Three of the in-
dictment.

{120} Appellant's third assignment of error is overruled.

Assignment of Error No. 2

{21} "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE
DEFENDANT-APPELLANT BECAUSE THERE WAS INSUFFICIENT EVIDENCE TO
DETERMINE IF THE DEFENDANT-APPELLANT WAS NOT DISABLED DURING THE

TIME PERIOD FOR WHICH HE WAS CHARGED."
{22} The gist of appellant's second assignment of error ap-
pears to be encapsulated in the second paragraph of his argument

in support of the assignment of error, which states:
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{23} "The question before this Court is whether an individ-
ual can be convicted for non-support of dependents without look-
ing at any testimony from the actual caseworker who interacted
with the Defendant-Appellant and just looking at notes alone and
records in the file; and, where the records and testimony of de-
fense witnesses went uncontradicted (sic) and uncontroverted.
The State presented no evidence that the records and the file
contained each and every single item that was received by the
original caseworker. The State was not able to demonstrate that
the files testified to in court were the only files kept by the
caseworker whom was not presented by the State of Ohio."

{24} The problem with this argument is that it fails to
recognize that it was appellant, not the state, who had the bur-
den of going forward with evidence, and the burden of persua-
sion, by a preponderance of the evidence, with respect to pre-
senting evidence in support of the affirmative defense outlined
in R.C. 2919.21(D). See R.C. 2901.05(A). As we have stated in
relation to the third assignment of error, appellant failed to
present sufficient evidence to show that "he was unable to pro-
vide *** the established support but did provide the support
that was within [his] ability and means." If information pos-
sessed by a former caseworker would have been helpful to appel-
lant's defense, then it was his responsibility to present it; he
has not shown any reason why he was unable to do so. Therefore,
he failed to establish his affirmative defense under R.C.

2919.21 by a preponderance of the evidence.
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{1125} Appellant's second assignment of error is overruled.

{26} The trial court's judgment is affirmed.

YOUNG, P.J., and VALEN J., concur.
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