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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

CLERMONT COUNTY

LISA McKINNIS,

Plaintiff-Appellee, : CASE NO. CA2003-06-050
(Accelerated Calendar)

-Vs- OPINTON

GREGORY PARLIER,

Defendant-Appellant.

APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS,
JUVENILE DIVISION
Case No. 1993 JH 4079

Theresa B. Ellison, 2400 Clermont Center Drive, Suite 107,
Batavia, OH 45103, for plaintiff-appellee, Clermont County
Department of Job and Family Services

Michael E. Masterson, 1019 Main Street, P.0O. Box 296, Milford,
OH 45150-0296, for plaintiff-appellee, Lisa McKinnis

Greg Wetherall, 4030 Mount Carmel-Tobasco Road, Suite 122,
Cincinnati, OH 45255, for defendant-appellant, Gregory Parlier

YOUNG, P.dJ.

{1} Defendant-appellant, Gregory Parlier, appeals the de-
cision of the Clermont County Court of Common Pleas, Juvenile
Division, finding him in contempt of court. We affirm the deci-

sion of the trial court.
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{12} Appellant and appellee, Lisa McKinnis, have four chil-
dren together, "and a fifth one coming." Justin Parlier was
born on April 25, 1992. On October 7, 1993, the Clermont County
Department of Human Services filed a complaint against appellant
for current child support, past child support, and reimbursement
for medical expenses. At the time, Ms. McKinnis was receiving
public assistance for Justin.

{3} On August 29, 1994, appellant was ordered to pay $36
per week in child support retroactive to April 1, 1993, which
amounted to $2,340 in past child support. Appellant was also
ordered to repay the Ohio Department of Human Services $3,885
for birth expenses. Appellant was ordered to pay $10 per week
plus two percent poundage toward the arrears.

{4} On July 10, 1996, appellant's child support obligation
was suspended because the parties were cohabiting. However, ap-
pellant failed to make payments toward the arrearage. On July
22, 1996, appellant was found in contempt and ordered to pay $50
per month plus two percent poundage toward his arrearage. Ap-
pellant's arrearage then totaled $10,168.38. However, appel-
lant's tax refund of approximately $3,200 was intercepted and
applied toward the arrearage.

{5} On December 8, 1997, appellant was found in contempt a
second time. He was ordered to pay $50 per month plus two per-
cent poundage toward his obligation. Appellant's arrearage then
totaled $7,718.65. About the same time in 1997, Ms. McKinnis

went off welfare and was convicted of welfare fraud. She was
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ordered to pay $12,792. Ms. McKinnis' restitution was paid in
full in February 2001.

{6} On March 22, 2002, the Clermont County Children Serv-
ice Enforcement Agency ("CSEA") filed a motion in contempt
against appellant for failing to repay the Clermont County De-
partment of Human Services. On February 3, 2003, the magistrate
found appellant in contempt. Appellant filed objections to the
magistrate's decision and made a request for findings of fact
and conclusions of law. On February 19, 2003, the magistrate
entered findings of fact and conclusions of law. On May 8,
2003, the judge affirmed the magistrate's decision. Appellant
appeals the decision raising four assignments of error.

Assignment of Error No. 1

{7} "THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY
OVERRULING APPELLANT'S OBJECTIONS TO THE DECISION OF THE MAGIS-
TRATE AND RELYING ON THE RECORDS OF THE CHILD SUPPORT ENFORCE-

MENT AGENCY WITHOUT FURTHER INQUIRY."

{18} Appellant argues that the trial court erred when it
found him in contempt in the absence of a proper audit. Appel-
lant argues that the trial court should not have relied on the
information provided by CSEA without further inquiry.

{19} Because the primary interest involved in contempt pro-
ceedings is the authority and proper functioning of a court,
great reliance is placed upon the trial court's discretion in

contempt matters. Denovchek v. Bd. of Trumbull Cty. Commrs.

(1988), 36 Ohio St.3d 14, 16. A trial court's contempt order
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will not be reversed by a reviewing court unless there has been

an abuse of discretion. State ex rel. Ventrone v. Birkel

(1981), 65 Ohio St.2d 10, 11. An abuse of discretion connotes
more than an error of law or judgment, it indicates that the
trial court's decision is unreasonable, arbitrary or unconscion-

able. Lindsay v. Curtis (1996), 115 Ohio App.3d 742.

{110} It is well-established that "[elvaluating evidence and
assessing credibility are primarily for the trier of facts."

Babka v. Babka (1992), 83 Ohio App.3d 428, 436. 1In addition, an

appellate court must not substitute its judgment for that of the
trial court when competent credible evidence supports the trial

court's decision. Myers v. Garson, 66 Ohio St.3d 610, 615-616,

1993-0Ohio-9.

{11} At the contempt hearing, CSEA's account clerk, Diane
McCarty, testified that on November 15, 2002, she performed an
audit on appellant's account. She testified that appellant was
ordered to pay $3,885 for past medical expenses and $2,340 for
past support plus two percent poundage. She testified that
appellant made only $100 in payments and his total arrearage
exceeded $6,700.

{112} However, appellant argues that he is entitled to a
credit that is not reflected on CSEA's records. Appellant
argues that he paid the restitution payments for Ms. McKinnis'
welfare fraud conviction and the payments should be reflected on

CSEA's records. The magistrate determined that Ms. McKinnis'
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welfare fraud restitution payments were irrelevant to appel-
lant's arrearages.

{13} Civ.R. 53 (E) (4) (b) provides, in pertinent part:

{14} "The court may adopt, reject, or modify the magis-
trate's decision, hear additional evidence, recommit the matter
to the magistrate with instructions, or hear the matter. The
court may refuse to consider additional evidence proffered upon
objections unless the objecting party demonstrates that with
reasonable diligence the party could not have produced that evi-
dence for the magistrate's consideration."

{115} R.C. 2705.02 states in part:

{16} "A person guilty of any of the following acts may be
punished as for a contempt:

{117} "Disobedience of, or resistance to, a lawful **x*
order, rule, judgment *** of a court or an officer."

{118} The magistrate determined that "the record in this
matter reflects that back in 1994 [appellant] was ordered by the
Court to repay certain sums of money to the Child Support En-
forcement Agency *** as of December of 1997 the Court found that
he had an arrearage as of that time of $7,718.65. Construing
the evidence at it's (sic) best it shows that [Ms. McKinnis] was
*** convicted of welfare fraud [in 1997] and that payments were
made to satisfy and relieve [Ms. McKinnis] of her obligation ***
on the welfare fraud. I fail to find that evidence as relevant"
to [appellant's] charge of contempt." The trial court adopted

the magistrate's decision.
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{19} After thoroughly reviewing the record, including the
parties' foregoing testimony, we find that even if appellant
paid for Ms. McKinnis' welfare fraud restitution, appellant was
ordered by the court to make payments for his own obligations of
past child support and past medical expenses. There is compe-
tent credible evidence supporting the trial court's finding that
appellant violated a court order. We hold that the trial court
did not abuse its discretion in overruling appellant's objec-
tions to the magistrate's decision. Therefore, the trial court
was not unreasonable, arbitrary or unconscionable in finding
appellant in contempt. Appellant's first assignment of error is
overruled.

Assignment of Error No. 2

{20} "THE TRIAL COURT ERRED IN FINDING THAT THE APPELLEE
HAD ESTABLISHED APPELLANT'S CONTEMPT OF COURT BY CLEAR AND CON-
VINCING EVIDENCE."

{121} Appellant argues that CSEA did not present sufficient
evidence to prove its motion for contempt.

{122} In a contempt proceeding for failure to pay court or-
dered child support, the movant for contempt must establish by
clear and convincing evidence that the obligor is in contempt

for failure to pay support. Pugh v. Pugh (1984), 15 Ohio St.3d

136, 139. 1In this case, we find that CSEA presented clear and
convincing evidence that appellant failed to make his scheduled
payments for child support. At the contempt hearing, the CSEA

account clerk testified that she performed an audit on appel-
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lant's account. She testified that appellant was ordered to pay
$3,885 for past medical expenses and $2,340 for past support.
She testified that appellant's arrearage is in excess of $6,700.

{1123} Appellant argues that he paid Ms. McKinnis' restitu-
tion obligation for welfare fraud, which was paid in full in
February 2001. He did not testify that he was unable to pay for
his own obligations. In fact, appellant continued to sporadi-
cally pay his arrearage after Ms. McKinnis' restitution was paid
in full in February 2001. Appellant paid $100 toward his ar-
rearage in June 2002.

{24} The magistrate determined that Ms. McKinnis' restitu-
tion payments for welfare fraud are irrelevant to appellant's
obligations for past support and medical expenses. Conse-
quently, appellant has not demonstrated that his support pay-
ments are current or demonstrated an inability to pay his obli-
gations. Accordingly, the second assignment of error is over-
ruled.

Assignment of Error No. 3

{25} "THE COURT ERRED IN HOLDING THAT THE DEFENDANT WAS IN
CONTEMPT OF COURT AS THE RECORD REFLECTS THAT THE STATE OF OHIO
HAS ALREADY BEEN COMPENSATED FOR THE MEDICAL PAYMENTS AT ISSUE
AND THE COURT'S RULING WOULD RESULT IN A DOUBLE RECOVERY BY THE
STATE OF OHIO."

{26} Appellant argues that the State of Ohio should not be
permitted to recover twice for the same fraudulent benefits.

Appellant cites Bradfield v. Stop-N-Go Foods, Inc. (1985), 17
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Ohio St.3d 58, for the proposition that holding him in contempt
will allow the state a double recovery. Appellant admits that
the instant matter is easily distinguishable from the Bradfield
analysis of a Workers' Compensation Claim; however, he maintains
that it supports the argument that a double recovery would be

unjust.

{127} Appellant was ordered by the court to pay $3,885 for
past medical expenses and $2,340 for past support. Appellant
was placed on a $50 per month payment plan. Appellant failed to
make his payments. Ms. McKinnis' payments for welfare fraud
restitution are separate from appellant's obligations. There-
fore, the state has not already been compensated for appellant's
obligation and will not be receiving an unjust double payment.
Accordingly, the third assignment of error is overruled.

Assignment of Error No. 4

{28} "THE APPELLANT WAS DENIED PROCEDURAL AND SUBSTANTIVE
DUE PROCESS OF LAW AS GUARANTEED BY THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE T,

SECTION 10 OF THE CONSTITUTION OF THE STATE OF OHIO."

{129} Appellant argues that he was denied due process of law
by CSEA's failure to provide a proper audit and the trial
court's reliance upon CSEA's testimony. Appellant claims that
the audit conducted by CSEA was incomplete and inaccurate. Ap-
pellant maintains that in the absence of a competent CSEA audit
he was not afforded a meaningful opportunity to be heard, there-

fore he was denied due process of law.
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{130} In a contempt case, "a charge in writing shall be
filed with the clerk of the court, an entry thereof made upon
the journal, and an opportunity given to the accused to be
heard, by himself or counsel." R.C. 2705.03. Due process and
the statutory provisions of R.C. 2705.03 require that an indi-
vidual accused of contempt "be advised of the charges against
him, have a reasonable opportunity to meet them by way of de-
fense or explanation, have the right to be represented by coun-
sel, and have a chance to testify and call other witnesses in
his behalf, either by way of defense or explanation." Courtney

v. Courtney (1984), 16 Ohio App.3d 329, 332.

{31} Furthermore, "notice which is reasonably calculated to
reach the individual alleged to be in contempt also will with-
stand objection. Despite the potential for imprisonment there
is no requirement that such notice must be personally served

upon the individual." McGill v. McGill (1982), 3 Ohio App.3d

455, 457.

{132} In this case, appellant was personally served with a
summons for contempt on April 9, 2002. Appellant also appeared
at the February 3, 2003 hearing with his attorney and testified
on his own behalf. Based on the above, appellant was suffi-
ciently notified of the contempt charges and given a reasonable
opportunity to meet them by way of defense or explanation. See
R.C. 2705.03.

{1133} Furthermore, it is well-established that "[e]lvaluating

evidence and assessing credibility are primarily for the trier
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of facts." Babka, 83 Ohio App.3d at 436. The CSEA account
clerk testified that she performed an audit on appellant's ac-
count and his arrearage is in excess of $6,700. CSEA also pre-
sented evidence that appellant failed to make his scheduled pay-
ments. Appellant failed to produce records to demonstrate that
his arrearage was paid or that he was unable to pay the arrear-
age.

{134} The trial court chose to believe CSEA's evidence.

{135} An appellate court must not substitute its judgment
for that of the trial court when competent credible evidence
supports the trial court's decision. Myers, 66 Ohio St.3d at
615-616.

{136} Consequently, appellant was not denied his due process

rights. Therefore, the fourth assignment of error is overruled.
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Judgment affirmed.

POWELL and VALEN, JJ., concur.
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