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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

FAYETTE COUNTY

IN THE MATTER OF:

THE GUARDIANSHIP OF : CASE NOS. CA2002-07-012
ZACHARY JASON KUTZ, et al. CA2002-07-013
: CA2002-07-015

OPINTON
6/9/2003

APPEAL FROM FAYETTE COUNTY COMMON PLEAS COURT
DOMESTIC RELATIONS DIVISION AND PROBATE DIVISION
Case No. 2002-2014

Michael R. Barr, 318 East Court Street, Washington Court House,
Ohio 43160, for appellant, Robert L. Kutz
Peterson & Daugherty, Michael T. Daugherty, Sr., 111 East Sugartree

Street, Wilmington, Ohio 45177, for appellees, Earl and Deborah
Lutz

VALEN, P.J.

{1} Appellant, Robert Kutz, appeals the decisions of the
Fayette County Court of Common Pleas, Domestic Relations and
Probate Divisions, granting temporary custody of his two children
to their maternal grandparents, appellees Earl and Deborah Lutz

("grandparents"). The decision is reversed and remanded.
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{2} Robert and Angela Kutz were divorced in May of 2001. Two
children were born of the marriage, Janee Marie Kutz and Zachary
Jason Kutz. In the final decree of divorce, Robert and Angela were
deemed residential parents, with the children primarily residing
with Angela. On June 25, 2002, Angela was killed in a car acci-
dent.

{3} On June 28, 2002, Robert obtained an order from the mag-
istrate of the domestic relations division designating him as the
sole residential parent and legal custodian of the children. That
evening, he retrieved the children from their grandparents' home
and took them to Wisconsin to stay with his family.

{4} On that same day, the grandparents petitioned the probate
division for guardianship of the children and their estate. The
probate division issued a "temporary, emergency" guardianship of
the children and their estate to the grandparents with a hearing to
be held on July 2, 2002. The grandparents did not learn of the
probate decision until Monday, July 1, 2002.

{5} On July 2, 2002, a hearing was held in the probate divi-
sion concerning the emergency guardianship. The judge, who was
sitting by assignment for the probate judge who was absent, was
also the domestic relations division judge in Fayette County. He
subsequently issued a decision in his capacity as the domestic
relations division judge as to this matter. The probate division
found that it had personal and subject matter jurisdiction over the

issue, finding that the children's best interest would be served by
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continuing the emergency guardianship with the grandparents pending
a full hearing on the issue. It also ordered Robert to return the
children to Ohio and into the care of the grandparents.

{6} On that same day, immediately afterwards, the same judge
issued a judgment entry from the domestic relations division con-
cerning the matter. In this entry, the domestic relations division
vacated the magistrate's order awarding custody to Robert. It also
joined the grandparents as third-party plaintiffs and then trans-
ferred its jurisdiction as to the guardianship of the children to
the probate division. Robert appeals the decisions of both the
probate and domestic relations divisions, raising three assignments
of error.

Assignment of Error No. 1

{7} "THE COURT BELOW ERRED WHEN, IN ITS ORDERS OF JUNE 28,
2002 AND JULY 2, 2002, IT ENTERTAINED JURISDICTION, UNDER R.C.
2111.02, OVER THE MATTER OF CUSTODY OF THE MINOR CHILDREN BECAUSE
SUCH JURISDICTION CONTINUED WITH THE DOMESTIC RELATIONS DIVISION,
TO THE EXCLUSION OF THE PROBATE DIVISION."

{8} Robert maintains that the domestic relations division
continues to have jurisdiction over the issue of guardianship of
the children. He argues that the domestic relations division can
not transfer jurisdiction over the issue of guardianship of the
person to the probate division.

{9} "The court in which the decree of divorce is originally

rendered retains continuing jurisdiction over matters relating to
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the custody, care, and support of the minor children of the par-

ties." Loetz v. Loetz (1980), 63 Ohio St.2d 1, 2; R.C. 3109.06.

Therefore, even though Angela died, the domestic relations division
retains jurisdiction over the custody, care, and support of the

children. See Hoffman v. Hoffman (1864), 15 Ohio St. 427. How-

ever, the probate division retains jurisdiction to appoint a guar-

dian over the estate of the children. R.C. 2111.02; see In re

Estate of Bednarczuk (1992), 80 Ohio App.3d 548.

{710} Robert's first assignment of error is sustained. The
domestic relations division decision transferring jurisdiction over
the guardianship of the children to the probate division is
reversed. The probate division order is vacated for lack of juris-
diction as to the guardianship determination over the "person" of
the children. However, the probate division may retain jurisdic-
tion over the guardianship determination of the children's estates.

Assignment of Error No. 2

{11} "THE COURT BELOW ERRED WHEN, IN ITS ORDERS OF JUNE 28,
2002 AND JULY 2, 2002, IT GRANTED CUSTODY OF THE MINOR CHILDREN TO
THE MATERNAL GRANDPARENTS, BECAUSE R.C. 3109.04 (D) (2), WHICH IS THE
ONLY CUSTODY STATUTE WHICH APPLIES IN THIS CASE (TO THE EXCLUSION
OF R.C. CHAPTER 2111 AND R.C. CHAPTER 2151), APPLIES ONLY TO CUS-
TODY CONTROVERSIES BETWEEN THE TWO PARENTS, AS OPPOSED TO CONTRO-
VERSTIES BETWEEN A PARENT AND A NON-PARENT."

Assignment of Error No. 3

{12} "EVEN IF R.C. 3109.04 (D) (2) APPLIES TO CUSTODY CONTROVER-
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SIES BETWEEN A PARENT AND A NON-PARENT, THE COURT BELOW ERRED WHEN,
IN ITS ORDERS OF JUNE 28, 2002 AND JULY 2, 2002, IT FAILED TO HEAR
ANY EVIDENCE AND DETERMINE BY A PREPONDERANCE THEREOF THAT IT WAS
IN THE BEST INTERESTS OF THE CHILDREN TO BE IN THE CUSTODY OF THE

MATERNAL GRANDPARENTS."

{13} We will address Robert's second and third assignments of

error together.

{114} The probate division did not and cannot render a decision
pursuant to R.C. 3109.04 (D) (2). Our opinion as to the domestic
relations division procedure is advisory in nature. However, since
the issues and jurisdictions of the various common pleas court
divisions became intertwined which confused the procedure and law
applicable to this case, we will address the second and third

assignments of error.

{115} Robert maintains that R.C. 3109.04 (D) (2) does not apply.
He argues that if we find it does apply, then the domestic rela-
tions division should make a suitability determination when decid-
ing who should retain custody of the children.

{116} Pursuant to Robert's divorce decree, he had shared
parenting with his ex-wife Angela. Upon the death of Angela,
Robert filed a motion for change of custody and suggestion of
death, which the domestic relations division magistrate granted.
However, before the shared parenting is modified, there needs to be
a finding by the domestic relations division that a change of cir-

cumstances has occurred. See Bauer v. Bauer, Clermont App. No.
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CA2002-10-083, 2003-Ohio-2552; see R.C. 3109.04(E) (1) (a).

{117} If the domestic relations division finds that there is a
change of circumstances, it may award custody of the children to
Robert pursuant to R.C. 3109.04. 1In the event that the grandpar-
ents enter an appearance in this case, the domestic relations divi-
sion may not consider awarding custody of the children away from
the parent to a nonparent unless it makes a suitability determina-

tion. See In re Hockstock, 98 Ohio St.3d 238, 2002-Ohio-7208, f24.

However, the nonparents, here the grandparents or any other family
member that may wish to obtain custody, sustain the burden of proof
of Robert's unsuitability. If the domestic relations division were
to find Robert unsuitable, it would then need to determine who

should obtain custody of the children using the best interest stan-

dard.

{118} We sustain Robert's second and third assignments of error
as they pertain to the probate court granting guardianship of the
person of the children to the grandparents and remand for the
domestic relations division to determine whether a change of cir-

cumstance has occurred.

{19} Judgment reversed and remanded to the trial court for
further proceedings according to law and consistent with this opin-

ion.

WALSH and POWELL, JJ., concur.
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