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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

PREBLE COUNTY

JEFFREY ERICKSON,

Plaintiff-Appellant, : CASE NO. CA2002-04-006

-VsS- 3/17/2003

TRUCKS & PARTS OF OHIO, INC
et al.,

I

Defendants-Appellees.

CIVIL APPEAL FROM COMMON PLEAS COURT

Hochman & Roach Co., L.P.A., David G. Roach, Kevin A. Lantz,
Talbott Tower, Suite 650, Dayton, OH 45402, for plaintiff-
appellant, Jeffrey Erickson

Freund, Freeze & Arnold, Christopher W. Carrigg, One Dayton

Centre, One S. Main Street, Suite 1800, Dayton, OH 45402-2017,

for defendant-appellee, Trucks & Parts of Tampa, Inc. dba Trucks
& Parts of Ohio

YOUNG, J.

{1} Plaintiff-appellant, Jeffrey Erickson, appeals a deci-
sion of the Preble County Court of Common Pleas, granting sum-

mary judgment in favor of defendant-appellee, Trucks & Parts of
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Ohio, Inc., in appellant's action for an employer intentional
tort.

{12} Appellant was employed as a yardman in appellee's
salvage business. He was injured in the course of his employ-
ment when he exited a loader and slipped on the stairs coming
down off the machine. In an effort to regain his balance, he
grabbed the handrail and injured his shoulder. Appellant filed
a complaint against appellee arguing that the employer had com-
mitted an intentional tort by requiring him to use the stairs
from the loader. Appellee filed a motion for summary judgment.
As evidence, the court considered appellant's deposition, an
affidavit from appellant, and the depositions of two of appel-
lee's managers. This evidence revealed the following:

{3} The loader has a set of stairs similar to a ladder
that requires the worker to climb down off the loader facing the
stairs/ladder. Appellant claims that the steps were slanted in
toward the machine so that the lowest step was in farther than
the top step. He stated that he believes he was on the second
step when he lost his balance and that he does not know how he
slipped.

{4} Appellant stated that he had scraped his shin on a
different occasion as he was climbing down the steps, and that
other employees had slipped on the stairs before his accident.
He claimed that one other person was injured when he slipped and
pulled muscles coming down the stairs, but that no one had ever

missed work because of an injury on the stairs. Appellant
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claims that he told management that the stairs were dangerous

and that another employee had complained about the steps.

{15} Appellee's managers stated that they had no knowledge
of any damage or disrepair to the stairs and that they were not
angled inward. They stated that no one had reported any prob-
lems with the steps. The used parts manager stated that appel-
lant complained that the steps were slippery, but did not men-
tion a problem with the angle of the steps. They stated that
there were no reported problems with the ladder and no one had
ever slipped or fallen on the ladder before.

{16} After considering the above evidence, the trial court
found that appellant had failed to present evidence creating a
genuine issue of material fact on all the required elements of
an employer intentional tort action. Therefore, the trial court
granted summary judgment in favor of appellee.

{7} Appellant now appeals the trial court's decision to
grant summary judgment in favor of appellee and raises the fol-
lowing assignment of error:

{8} "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE
PLAINTIFF-APPELLANT WHEN IT GRANTED DEFENDANT-APPELLEE'S MOTION
FOR SUMMARY JUDGMENT AFTER THE PLAINTIFF-APPELLANT HAD PRESENTED
SUBSTANTIAL EVIDENCE PRESENTING A GENUINE ISSUE OF MATERIAL FACT
AS TO EACH AND EVERY ELEMENT OF THE INTENTIONAL TORT CLAIM."

{19} Summary judgment is appropriate pursuant to Civ.R.

56 (C) when (1) there is no genuine issue as to any material

fact; (2) the moving party is entitled to judgment as a matter
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of law; and (3) construing the evidence most strongly in favor
of the nonmoving party, reasonable minds can come to only one
conclusion, and that conclusion is adverse to the party against

whom the motion for summary judgment is made. Harless v. Willis

Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66. The party

seeking summary judgment bears the initial burden of informing
the court of the basis for the motion and identifying those por-
tions of the record that demonstrate the absence of a genuine
issue of material fact as to the essential elements of the non-

moving party's claim. Dresher v. Burt, 75 Ohio St.3d 280, 293,

1996-0Ohio-107. "[I]lf the moving party has satisfied its initial
burden, the nonmoving party has a reciprocal burden outlined in
Civ.R. 56 (E) to set forth specific facts showing there is a
genuine issue for trial and, if the nonmovant does not so re-
spond, summary judgment, if appropriate shall be entered against
the nonmoving party." Id. Our standard of review on summary

judgment is de novo. Jones v. Shelly Co. (1995), 106 Ohio

App.3d 440.

{10} In order to prevent a summary judgment motion in favor
of an employer in an intentional tort action, the employee must
present evidence which shows a genuine issue of material fact on
each of the following elements: (1) knowledge by the employer of
the existence of a dangerous process, procedure, instrumentality
or condition within its business operation; (2) knowledge by the
employer that if the employee is subjected by his employment to

such dangerous process, procedure, instrumentality or condition,
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then harm to the employee will be a substantial certainty; and
(3) that the employer, under such circumstances, and with such
knowledge, did act to require the employee to continue to per-

form the dangerous task. Hannah v. Dayton Power and Light Co.,

82 Ohio St.3d 482, 485, 1998-0Ohio-408; Van Fossen v. Babcock &

Wilcox Co. (1988), 36 Ohio St.3d 100. Proof of the three ele-

ments may be made by direct or circumstantial evidence. Hannah
at 485. The trial court found that appellant's proof failed on
the second element, whether the employer had knowledge that an

injury was substantially certain to occur.

{11} An employee cannot establish the "substantial cer-
tainty" element simply by demonstrating that the employer acted
negligently or recklessly. Id. at 484. 1Instead, the employee
must show that the employer's conduct was more than mere negli-

gence or recklessness. In Fyffe v. Jeno's (1991), 59 Ohio St.3d

115, paragraph two of the syllabus, the Ohio Supreme Court ex-
plained:

{12} "To establish an intentional tort of an employer,
proof beyond that required to prove negligence and beyond that
to prove recklessness must be established. Where the employer
acts despite his knowledge of some risk, his conduct may be neg-
ligence. As the probability increases that particular conse-
quences may follow, then the employer's conduct may be charac-
terized as recklessness. As the probability that the conse-
quences will follow further increases, and the employer knows

that injuries to employees are certain or substantially certain
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to result from the process, procedure or condition and he still
proceeds, he is treated by the law as if he had in fact desired
to produce the result. However, the mere knowledge and appre-
ciation of a risk--something short of substantial certainty--is
not intent."

{13} In considering whether an employer knew that an injury
was substantially certain to occur, evidence of prior accidents

is probative. Taulbee v. Adience, Inc., BMI Division (1997),

120 Ohio App.3d 11, 20. The employer's knowledge of the risk of
danger as related to the nature of the dangerous condition

should also be considered. Id. at 21.

{114} When the facts of this case are construed most favora-
bly to appellant, the employer was told that the steps were dan-
gerous by appellant and another employee. According to appel-
lant, he and other employees had slipped on the steps a few
times prior to his accident. However, no accidents, other than
a possibly pulled muscle, occurred prior to appellant's injury.
The steps at issue were not unusually high or without handrails.
Additionally, there is some inherent danger of slipping involved
simply in the act of going down ladder-type steps.

{115} The trial court found that based on appellant's own
testimony, he had used the stairs hundreds of times to get in
and out of the loader. The court further found that "the fact
that [appellant] and his co-workers (who themselves would be
climbing in and out of the pay loader hundreds of times) slipped

a few times does not equate to the fact that harm was substan-
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tially certain to occur." We agree. Something more than knowl-
edge or appreciation of the risk, more than possibility or mere
probability, is necessary to establish substantial certainty.

Fyffe v. Jeno's, 59 Ohio St.3d at paragraph two of the syllabus.

Appellant's assignment of error is overruled.

Judgment affirmed.

WALSH, P.J., and POWELL, J., concur.
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