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MARY JANE TRAPP, J.

{11} Terry R. Swalley appeals from a judgment of the Ashtabula County Court
of Common Pleas entered after a jury convicted him of one count of illegal assembly or
possession of chemicals for the manufacture of drugs. The charge stemmed from a tip
from a confidential informant that led law enforcement to a large house that had been
converted into multiple-unit apartments. In one apartment, leased by Donald Matthews,

who regularly “offers his couch” to others who need a place to stay, various items



known to be used in the manufacturing of methamphetamine were found in a laundry
basket, behind a couch, in the living room of that unit. Mr. Swalley had just begun his
stint in the living room a day or two before the search. Mr. Swalley claims there is
insufficient evidence tying him to that laundry basket to support his conviction. After a
thorough review of the evidence, we agree the state’s only evidence of his constructive
possession of the materials was his recent use of the living room, the access to which
was by no means exclusive to him. Therefore, we reverse his conviction because we
find that the state failed to present sufficient evidence to support a determination that
Mr. Swalley knowingly possessed the materials found at the premises to which he did
not have exclusive access.

{12} Substantive and Procedural Facts

{113} Mr. Swalley was indicted on one count of illegal possession of chemicals
to manufacture drugs in violation of R.C. 2925.04(A), a felony of the third degree. He
pled not guilty and tried his case to a jury. At trial, the state presented nine witnesses to
establish Mr. Swalley’s possession of chemicals to manufacture methamphetamine.

{14} Confidential Informant’s Tip Leads to Search

{5} Scott Zimmerman, a parole officer for Ohio Adult Parole Authority,
received information from a confidential informant while conducting home visits on
February 18, 2009. He learned that Terry Swalley, an individual under the supervision
of Ashtabula County Adult Parole Authority, may be in possession of
methamphetamine. Acting on the information, Officer Zimmerman went to a multi-
dwelling apartment complex in Conneaut where Mr. Swalley was reportedly staying.

The lessee of one of the apartment units, Donald Terry Matthews, showed the officer



the living room area where Mr. Swalley was staying. The area had a chest, couch, and
bookshelf. Officer Zimmerman looked around and found, behind the couch, a laundry
basket containing some bottles and a gas generator, which, “according to the Ashtabula
Sheriff's Department,” “could” be used in the manufacturing of methamphetamine. On
the bookshelf he found a bottle of HEET (a commercially produced automobile fuel line
antifreeze), hydrogen peroxide, and two two-ounce bottles of iodine.

{y6} Officer Zimmerman also searched a 50-gallon trash tote on the front porch
of the apartment building. Among the items inside the garbage can were books of
matches, some pills, and an envelope with Mr. Swalley’s name written on the return
address.

{17} Brett Kiser, Chief Probation Officer of Ashtabula County Adult Probation
Department, also went to the apartment, which he described as a duplex or triplex.
Having been trained in methamphetamine lab recognition, he recognized the gas
generator inside the laundry basket as an item used in methamphetamine
manufacturing. He testified that the iodine and hydrogen peroxide, both found at the
apartment, can be mixed together to make iodine crystal, a main ingredient in
methamphetamine production, through the “red phosphorous” method, one of the three
methods commonly used to make the drug.

{118} Officer Kiser spoke with Mr. Matthews, the lessee of the apartment unit,
and learned that Mr. Swalley had stored some items in the detached garage. Officer
Kiser was given permission to search the garage, which was cluttered with tools and

shelving units. He found a bottle of HEET, a bottle of muriatic acid, and a mason jar



with a pink, powdery substance which he suspected to be residue from
pseudoephedrine pills.

{19} Officer Kiser then conducted a “trash pull” searching the large garbage
tote located on the front porch, which had also been searched by Officer Zimmerman.
The tote is a large garbage can with wheels provided to the property owner by the
garbage company. The officers described their findings inside the various Wal-Mart and
Dollar General bags dumped in the garbage: some loose pills, another gas generator,
and several books of matches with the striker plates removed. Officer Kiser explained
striker plates could be removed from the matches and soaked in solvent to extract the
red phosphorous from them. On cross-examination, however, Office Kiser admitted
there were no clear photographs showing the striker plates had been removed from the
matches.

{1110} When asked if the garbage can he searched was a “communal tote” for all
the occupants in the apartment complex, he stated he was told that the tote was for Mr.
Matthews’ unit. The officer was specifically told by a female who lived in one of the
upstairs units that the items found did not come from her or her husband, Robert
Beville, who, coincidentally, was also on parole under the supervision of the county’s
adult probation department.

{111} On cross-examination, Officer Kiser stated he knew the apartment building
to have two units upstairs and two units downstairs. When asked if anyone living in the
building could dispose of their trash in the garbage tote he searched, he answered: “I
suppose they could, yes.” He also admitted he did not search Mr. Matthews’ portion of

the apartment unit. Although both Mr. Matthews and a female, Rachael Olds, were



present in the apartment when Officer Kiser searched the garbage can, he did not
guestion either of them regarding the items found in the can. The officer also stated he
did not know what the loose pills retrieved from the garbage were. He was also
unaware if the contents found in the laundry basket were sent to a lab for testing. As to
the envelope with Mr. Swalley’s name written in the return address, he stated there was
no postal marking on the envelope and he did not know who wrote on the envelope.

{112} Brian Cumberledge, a detective for the Ashtabula County Sherriff's
Department, working under a grant to the department for methamphetamine
enforcement, was also at the scene. He testified the laundry basket contained a jug of
muriatic acid, a two-liter A&W root beer bottle with brownish or orange liquid inside, a
gas generator made out of a Mountain Dew bottle with tubing protruding from its top,
some glassware, a funnel, electrical tape, a bottle of red flakes which he suspected to
be phosphorous, a can of brake cleaner, a can of HEET, and aluminum foil. The bottle
of red flakes found in the laundry basket was sent to a lab for testing, but the other
items retrieved from the basket were disposed of by a hazardous waste company.

{113} Detective Cumberledge explained HEET and brake cleaners are known to
be used to break down pseudoephedrine pills to remove the binding agent from the pills
and to extract ephedrine. He opined the pink substance in the mason jar was residue
from the breaking down of the pills, but the mason jar, like the hydrogen peroxide and
iodine, was also disposed of by the cleanup crew after photographs were taken. The
detective also described a coffee filter containing some white powder retrieved from the
trash can, which was sent to the lab for testing. Detective Cumberledge confirmed no

pseudoephedrine pills or methamphetamine were found in the apartment.



{1114} Mr. Swalley’s Interview

{1115} Detective Cumberledge interviewed Mr. Swalley five days after the
discovery of the items in the apartment, when Mr. Swalley contacted his probation
officer after learning the police were looking for him. A DVD was made of the interview,
which the state submitted as an exhibit. In the interview, Mr. Swalley denied
manufacturing methamphetamines. He explained he used the peroxide to clean a
MRSA infection in his leg. Because he was preparing to move into the apartment, he
cleaned out some trash from the apartment and threw the trash in the can on the porch
along with some trash he found strewn around the yard from a storm the night before.

{116} The Residents of the Apartment Complex

{117} Mr. Matthews, the lessee of one of the four apartment units in the
complex, has lived in his one bedroom unit for about ten years, allowing others to stay
with him for periods of time when they needed a place to stay, as his “couch is open.”
“Every once in a while somebody would come by and need a space to stay and I'd offer
them the couch.” Mr. Swalley needed a residence for house probation purposes and
Mr. Matthews rented the room to him for $75 a week. About the time Mr. Swalley “was
in the process of moving in,” another friend, Don Weston, was moving out. Prior to that
time, Mr. Swalley had been coming to his apartment to use the driveway and garage
area to work on cars, about five or six times a month. While living with Mr. Matthews,
Mr. Weston stayed in the bedroom and Mr. Matthews himself slept in the living room.
Mr. Matthews moved back to the bedroom after Mr. Weston moved out, “within a day or

so” of February 18, 2009.



{1118} Mr. Swalley had some tools stored in the garage, but the other residents
also used the garage to store items, including Mr. Beville, who also worked on bikes in
the garage.

{119} When asked about the peroxide on the bookshelf, Mr. Matthews stated the
bottle belonged to him. He let Mr. Swalley use it, and he had seen Mr. Swalley use the
peroxide to clean his MRSA infection. The two bottles of iodine, however, did not
belong to him but could belong to Mr. Swalley because Mr. Swalley “used stuff like that
for cleaning out his wounds.” As for the muriatic acid, Mr. Matthews testified he himself
may have stored muriatic acid in the living room and Mr. Swalley may have used it to
clean his MRSA. He also stated he may have left hydrogen peroxide and iodine tincture
in the living room; he used the peroxide for cleaning his earring and iodine for cuts. He
had never noticed odd odors coming from the garage, but did smell diesel when Mr.
Swalley worked on diesel engines in the garage.

{120} Regarding the garbage can on the front porch, Mr. Matthews testified as
follows:

{921} “Q. Okay. How did you dispose of the garbage from your apartment,
where did you put it?

{1122} “A. Carried it out and threw it in the trash can. It's usually on the porch or
around the porch area there.

{9123} “Q. Okay. How many garbage cans are on that porch area?

{9124} “A. There’s — the landlord got — gave us — got us four.

{1125} "

{1126} “Q. Okay. Are there any in the upstairs area?



{1127} “A. No. All the garbage cans are right in front there.

{1128} “Q. Okay. Do you — all the people in the apartment, do you know where
their garbage is disposed of at?

{1129} “A. At the time, there [sic] had three cans in front of the porch. | had one
can on the porch, and whichever can was empty or what not that had room in it, we'd
just use it.”

{1130} When asked about the laundry basket found behind the couch in the living
room, Mr. Matthews did not know to whom it belonged or how the basket ended up
behind the couch—he stated it was “hard to say” because he had helpers move the
furniture around after Mr. Weston moved out. In any event, he had not seen either Mr.
Swalley or Mr. Weston with the basket, and he was not aware of anyone making
methamphetamines either in his apartment or in the garage.

{1131} The “Odor”

{1132} Mr. Weston, a convicted felon for trafficking in cocaine in 2004, testified he
stayed in Mr. Matthews’ bedroom until the middle of January 2009. No one else
besides Mr. Matthews and Mr. Swalley lived there, but “[e]very once in a while several
people stayed there.” He smelled “rotten eggs” in the middle of the night while staying
there at a time when both Mr. Swalley and Rachael Olds stayed there as well. When he
got out of bed to investigate, however, he found “nothing.” As to the disposition of trash,
he stated there were four garbage cans and each unit was assigned to a can; however,

“[tIhey get switched around],] [because] [tlhere’s no numbers on them.”



{1133} The manager of the apartment building, Donna Strickler, occupied one of
the two units upstairs with her husband, while her daughter, Brittany, and Brittany’s
husband, Mr. Beville, occupied the other unit, but Mr. Beville was often in jail.

{1134} Ms. Strickler observed that Mr. Swalley had been “in and out sporadically”
of Mr. Matthews’ apartment. She delivered newspapers in the early mornings and
would sometimes see Mr. Swalley in the driveway or entering the garage, sometimes by
himself and sometimes with a girlfriend and her daughter. For a period of time she
noticed “odors in the hallway that goes from the front porch to the top apartments.” The
gas company and the police department had both come by on several occasions to
investigate the odor because of a verified gas leak from an old well in the area.

{1135} She described the odor as “sulfury” and “like a rotten egg smell,” which
she would smell mainly early morning or late evening. She did not think either Mr.
Weston or Mr. Swalley lived there at the time when the odors occurred, but
remembered the odors occurred during a time when Mr. Swalley was sporadically in
and out of the apartment. Mr. Matthews was the sole resident at the time, but there
were a lot of “in and out’s”; a “very widely in and out revolving door,” with Mr. Matthews,
Mr. Swalley, and Mr. Weston being the three main occupants.

{1136} Brian Rose, also a detective with the Ashtabula County Sheriff's
Department, testified about his knowledge of clandestine labs and manufacturing of
methamphetamine. When shown the photo of the bottle of red flakes retrieved from the
garbage can, he opined that the bottle contained red phosphorous. He also explained
that the resulting odor from the heating of various ingredients during the manufacturing

process is often described as cat urine, but also sometimes as rotten eggs.



{9137} Mr. Swalley’s Girlfriend Recants Her Statement

{1138} Melissa Wing, Mr. Swalley’s girlfriend at the time, also testified. On the
day the apartment was searched, Ms. Wing had been with Mr. Swalley. That evening,
she was driving with her daughter and was stopped by a deputy sheriff who inquired of
Mr. Swalley’s whereabouts and then searched her car, her daughter’s pockets, and her
pockets. Ms. Wing said the deputy was looking for Sudafed and receipts for the
purchase of Sudafed. Finding neither, she said that one officer “said he could put me in
jail” and “threatened to call CHS [children’s services] on me.” Fearing that her daughter
would be removed from her care, she made a statement to the police about buying
Sudafed pills for Mr. Swalley. However, she recanted the statement on the witness
stand.

{1139} Mr. Swalley’s MRSA Infection

{1140} April Sartini, a nurse working at the Ashtabula County Jail, examined Mr.
Swalley in February 2009 as part of the booking process for this offense. At the time
Mr. Swalley entered the jail, he reported suffering from depression and teeth problems.
Later, in April, Mr. Swalley complained to her that he was getting an infection. After a
culture, she confirmed he had a staph infection, MRSA, on his feet, which was treated
with antibiotics, hydrogen peroxide, and iodine.

{1141} After the state’s case-in-chief, the defense moved the court for acquittal
pursuant to Crim.R. 29. The court, after expressing doubts regarding whether Mr.
Swalley did possess the various items, denied the motion. The court commented that

“[Mr. Swalley has] denied it but | think we have evidence that it was found in an area
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that had been identified [as a place] that he either stayed at on occasion or was in the
process of moving into.”

{142} The jury found Mr. Swalley guilty, and the court sentenced him to two
years of imprisonment for his conviction. On appeal, Mr. Swalley raises two
assignments of error:

{1143} “[1.] The trial court erred to the prejudice of the defendant-appellant when
it failed to grant defendant-appellant’s Rule 29 motion for acquittal where there was
insufficient evidence to sustain a conviction in violation of Article IV of the Ohio
Constitution.

{1144} *“[2.] The trial court’s failure to determine whether the defendant-appellant
made a knowing and intelligent decision to waive his right to testify on his own behalf
violated his Sixth and Fourteenth Amendment Rights.”

{1145} Under the first assignment of error, Mr. Swalley asserts there is insufficient
evidence to support the conviction of illegal assembly or possession of chemicals for the
manufacture of drugs.

{1146} Standard of Review for a Sufficiency-of-Evidence Claim

{1147} A trial court shall grant a motion for acquittal when there is insufficient
evidence to sustain a conviction. Crim.R. 29(A). A sufficiency-of-the-evidence claim
challenges whether the state has presented sufficient evidence on each element of the
offense to allow the case to go to the jury or to sustain the verdict as a matter of law.
State v. Thompkins (1997), 78 Ohio St.3d 380, 387.

{1148} “An appellate court’'s function when reviewing the sufficiency of the

evidence to support a criminal conviction is to examine the evidence admitted at trial to
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determine whether such evidence, if believed, would convince the average mind of the
defendant’s guilt beyond a reasonable doubt. The relevant inquiry is whether, after
viewing the evidence in a light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime proven beyond a reasonable
doubt.” State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the syllabus.
Whether a conviction is supported by sufficient evidence is a question of law that this
court reviews de novo. Thompkins at 386.

{149} R.C. 2925.041 prohibits the illegal assembly or possession of chemicals
for the manufacture of drugs. It states:

{150} “(A) No person shall knowingly assemble or possess one or more
chemicals that may be used to manufacture a controlled substance in schedule | or I
with the intent to manufacture a controlled substance in schedule | or Il in violation of
section 2925.04 of the Revised Code.

{151} “(B) In a prosecution under this section, it is not necessary to allege or
prove that the offender assembled or possessed all chemicals necessary to
manufacture a controlled substance | or Il. The assembly or possession of a single
chemical that may be used in the manufacture of a controlled substance in schedule | or
I, with the intent to manufacture a controlled substance in either schedule, is sufficient
to violate this section.”

{152} Possession

{153} R.C. 2925.01(K) provides that “possess’ or ‘possession’ means having

control over a thing or substance, but may not be inferred solely from mere access to
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the thing or substance through ownership or occupation of the premises upon which the
thing or substance is found.”

{154} “Possession of drugs can be either actual or constructive.” State v. Fogle,
11th Dist. No. 2008-P-0009, 2009-Ohio-1005, 28, citing State v. Rollins, 3d Dist. No.
11-05-08, 2006-Ohio-1879, 22, citing State v. Haynes (1971), 25 Ohio St.2d 264.
“Actual possession exists when the circumstances indicate that an individual has or had
an item within his immediate physical possession. Constructive possession exists when
an individual is able to exercise dominion or control of an item, even if the individual
does not have the item within his immediate physical possession.” State v. Kingsland,
177 Ohio App.3d 655, 2008-Ohio-4148, 113 (quotation omitted).

{155} “Constructive possession will be found when a person knowingly
exercises dominion or control over an item, even without physically possessing it. While
mere presence in the vicinity of the item is insufficient to justify possession, ready
availability of the item and close proximity to it support a finding of constructive
possession.” State v. Lamb, 9th Dist. No. 23418, 2007-Ohio-5107, 12 (internal
citations omitted). See, also, State v. Wolery (1976), 46 Ohio St.2d 316, 329
(constructive possession is established when a person was able to exercise dominion or
control over the contraband). The state may prove dominion and control through
circumstantial evidence. Jenks at 272.

{1156} “Possession may not be inferred, however, solely from the defendant’s
ownership or occupation of the location where drugs are found.” State v. Hicks, 9th
Dist. No. 24017, 2008-Ohio-4842, citing R.C. 2925.01(K). Despite the possibility of

proving constructive possession by circumstantial evidence, the Supreme Court has
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long cautioned against inferring possession when narcotics were found in jointly
occupied premises. In Haynes, the police found marijuana in the living room, dining
room, and kitchen in a house rented by the defendant, which had also been occupied by
his girlfriend and three nephews and which the defendant had not occupied for a week
prior to the police’s discovery of narcotics. As the court reasoned:

{157} “The mere fact that one is the owner or lessee of premises upon which
narcotics are found -- where such premises are also regularly occupied by others as co-
tenants and the narcotics are found in an area ordinarily accessible to all tenants -- is
not, without further evidence, sufficient to establish possession in the owner or lessee.

{158} “When narcotics are discovered in the general living area of jointly
occupied premises, one can only speculate as to which of the joint occupiers have
possession of the narcotics. In other words, no inference of guilt in relation to any
specific tenant may be drawn from the mere fact of the presence of narcotics on the
premises.

{159} “Criminal convictions cannot rest upon mere speculation; the state must
establish the guilt of the accused by proof beyond a reasonable doubit.

{160} “In the instant case, there is no evidence which establishes that the
accused had possession of the marijuana. The uncontroverted evidence shows that not
only were these premises occupied by several persons, but also that the appellant had
not occupied them for a week prior to the search. *** The only evidence presented by
the state *** was that he was the lessee of the premises. Standing alone, that is not
sufficient to establish his possession for sale of the narcotic, particularly where the

premises are also occupied by other persons.” (Emphasis sic.) Id. at 270-271.
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{161} The appellate courts have heeded the caution against inferring possession
when narcotics are found in jointly occupied premises. In State v. Pumpelly (1991), 77
Ohio App.3d 470, rent receipts containing the defendant’s name were the only evidence
linking her to the drugs found in an apartment which she shared with at least one other
individual. The Twelfth District concluded that “[t}he rent receipt evidence demonstrated
only that appellant rented the premises where the cocaine was found; it did not prove
that appellant possessed the cocaine. Because appellant did not have exclusive
access to the apartment, the rent receipt evidence, without more, was insufficient to
establish the element of possession.” Id. at 476.

{1162} In State v. Slade (2001), 145 Ohio App.3d 241, the defendant resided with
her boyfriend and two other individuals in a multi-dwelling house, where the police found
narcotics on a desk. The Eighth District noted that, without any locks on any of the
doors, the house appeared completely accessible to all who lived there. The court,
citing the provision of R.C. 2925.01(K) prohibiting the inference of possession through
the occupation of the premises upon which the contraband is found, concluded there
was no evidence that the defendant exercised dominion or control over the narcotics.
Id. at 243.

{1163} In State v. Weber (Mar. 24, 2000), 2d Dist. No. 17800, 2000 Ohio App.
LEXIS 1150, the only evidence the state presented linking the defendant to the
contraband was his status as lessee of the property. The court emphasized that all
rooms in the residence were accessible to the defendant and another tenant, and that

the defendant had been away from the premises for several days at the time of the
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discovery. The court held that the evidence was insufficient as a matter of law to prove
the defendant’s knowing possession of the firearms or drugs found on the premises.

{164} In State v. Dawson (Aug. 13, 1998), 10th Dist. No. 97APA10-1300, 1998
Ohio App. LEXIS 3754, the defendant shared with another individual a residence where
narcotics were found. The Tenth District held that because the defendant was not in
exclusive control of the residence, the fact that marijuana was found in it was insufficient
to establish that he had constructive possession of the narcotics. Id. at *33-34.

{165} In State v. Richardson (June 2, 1994), 5th Dist. Case Nos. 93-CA-44, 93-
CA-451994, Ohio App. LEXIS 3061, the drugs were found in the bathroom of a
residence where the defendant lived with another individual. The Fifth District similarly
concluded that “mere access and/or occupation of premises are insufficient to infer
possession.” Id. at *5.

{166} Thus, the case law has clearly established that, without evidence of
exclusive control over or access to the premises where narcotics are found, there is
insufficient evidence to show an occupant’s constructive possession of the narcotics.

{1167} In the instant case, Mr. Swalley was not present at the apartment when
the various items known to be associated with the manufacturing of methamphetamine
were found. None of the items were tested for fingerprints to connect him to them.

{1168} The state’s only evidence of Mr. Swalley’s constructive possession of the
methamphetamine paraphernalia was his temporary occupation of Mr. Matthews’
apartment. By Mr. Matthews’ own testimony, however, his apartment was available to
anyone who needed a place to stay. This is confirmed by the apartment manager, who

described Mr. Matthews’ apartment as a “revolving door.”
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{1169} All three areas where suspected methamphetamine paraphernalia were
found—the living room, the garage, and the communal trash can on the front porch—
were accessible to multiple individuals.

{170} Regarding the living room, immediately before Mr. Swalley moved in, Mr.
Weston, a convicted felon, had stayed in the apartment, although in a different room.
Mr. Matthews also testified he had others help him move the furniture around in the
living room, where the laundry basket was found behind a couch, after Mr. Weston
moved out. Regarding the garage, where a bottle of HEET and a mason jar with a
suspicious pink, powdery substance were found, Mr. Matthews testified he permitted
several individuals in the apartment complex to store items there, including Mr. Beuville,
a parolee under the supervision of the county adult parole authority. Regarding the
trash can on the porch, the testimony shows that it was available to the occupants in the
entire apartment complex for disposal of trash.

{171} Thus, Mr. Swalley did not have exclusive access to any of the three areas
where suspected methamphetamine paraphernalia were found. All three areas were
accessible to others besides Mr. Swalley.

{172} Mr. Matthews also testified Mr. Swalley used the peroxide and iodine
found in the living room for medical purposes and, although Mr. Swalley did not
complain of an infection until weeks after his arrest, the county jail nurse confirmed she
treated his MRSA infections with these solutions. As to the mysterious “rotten egg”
odor, the testimony does not clearly establish Mr. Swalley resided in the apartment

when the odor occurred. Mr. Matthews, the apartment’s lessee, testified he was not
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aware of anyone manufacturing drugs in the apartment. No pseudoephedrine or
methamphetamine was found there.

{173} As such, the record does not contain sufficient evidence as to the
elements of illegal assembly or possession of chemicals for the manufacture of drugs to
allow the case to go to the jury. The evidence does not establish Mr. Swalley had
exclusive control over or access to the premises where the items were found. As the
Supreme Court of Ohio has cautioned, the mere fact that one is an occupant of
premises upon which narcotics are found when such premises are also occupied by
others and the narcotics are found in areas accessible to others is, without more -- such
as forensic evidence linking the items to the defendant -- insufficient to establish
possession. Haynes at 270.

{174} Thus, although we are reluctant to reverse a trial court’s judgment based
on a jury verdict, we are obliged to properly apply the case law and hold that the state
failed to present sufficient evidence to allow the jury to decide whether the defendant
knowingly possessed the items associated with the manufacturing of methamphetamine
found in premises of an apartment to which he did not have exclusive access. “On
review for sufficiency, courts are to assess not whether the state's evidence is to be
believed, but whether, if believed, the evidence against the defendant would support a
conviction.” Thompkins, supra, at 390 (Cook, J., concurring). In this case, the
evidence, even if believed, would not support a conviction as a matter of law. The first
assignment is sustained.

{175} Mr. Swalley maintains, under the second assignment of error, that the trial

court failed to determine whether he understood he had a right to testify on his own
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behalf and whether he waived the right knowingly and intelligently. Our resolution of the
first issue renders the second assignment of error moot and we need not address it.
{176} The judgment of the Ashtabula County Court of Common Pleas is

reversed.

THOMAS R. WRIGHT, J., concurs,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

{177} 1 respectfully dissent from the majority’'s conclusion that there was
insufficient evidence to find Swalley in constructive possession of the items used to
manufacture methamphetamine.

{178} The majority holds that mere access to or occupation of a premises is not
enough to infer possession of drugs found on the premises and cites State v. Haynes
(1971), 25 Ohio St.2d 264, as well as several other cases, to support this holding.
However, the facts of the present case are distinguishable from those found in Haynes.
The record indicates that Swalley’s conviction was supported by more than just his
occupation of the premises where the items were found, including facts that a letter with
Swalley’s return address and Swalley’s hunting license were found in locations close to
drug-related items, as well as testimony that the basket of drug items found in the house
was next to the couch in the living room where Swalley was staying.

{179} While individuals other than Swalley were often in and out of the premises,

this is not dispositive of the issue of whether Swalley had constructive possession of the
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items used to manufacture methamphetamine. Where other adults are living in a home,
with access to the area where drugs were discovered, a defendant can still be found in
constructive possession of drugs. State v. Jackson, 11th Dist. No. 2002-A-0039, 2003-
Ohio-5863, at 1131-37.

{180} Several courts have found that evidence showing a defendant’s personal
paperwork or documents were located with or near the drug-related items supports a
conviction based on constructive possession. See State v. Scalf (1998), 126 Ohio
App.3d 614, 620 (the court found that there was sufficient evidence that appellant had
constructive possession when multiple adults lived in a home and a search of the home
revealed cocaine found in a cabinet, along with appellant’'s papers, in a sitting room
shared by all occupants of the house); State v. Carroll, 10th Dist No. 99AP-972, 2000
Ohio App. LEXIS 3323, at *9-10 (evidence that appellant’s driver’s license was found
together with receipts bearing his name in a “location next to drugs and cash” supported
a finding that appellant was in constructive possession of the drugs).

{1181} In this case, the State presented the testimony of several officers who
stated that a letter with Swalley’s name and return address were located in the garbage
can, with a gas generator and matchbooks without striker plates, items used to
manufacture methamphetamines. Additionally, testimony was presented that Swalley’s
hunting license was located in a box in the garage, near where the HEET, muriatic acid,
and jar containing the residue of pseudoephedrine pills were found.

{1182} Although this alone may not be enough for a constructive possession
charge, coupled with evidence that Swalley was living in the home, along with evidence

that he used the trash can and the garage where these items were found, are sufficient
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to sustain a conviction. See Jackson, 2003-Ohio-5863, at {31-37 (where three adults
lived in a home, drugs were found in appellant’'s daughter’'s room, where appellant slept
“‘occasionally,” appellant leased the residence where drugs were found, and
correspondence to appellant was located in the bedroom where drugs were found, there
was sufficient, credible evidence that appellant was in constructive possession of the
drugs).

{1183} Moreover, the items found in the basket were located in the living room,
an area that was designated as Swalley’s living space. At trial, Probation Officer Kiser
testified that the living room was designated as Swalley’s sleeping area. Detective
Cumberledge also testified that he was informed by Donald Matthews, the renter of the
apartment, that the living room was Swalley’s “exclusive living quarters.” These facts
support the conclusion that Swalley was in constructive possession of the items in the
living room.

{184} In addition, in a video interview conducted with Swalley and presented
during trial, Swalley admitted that he uses methamphetamine and had used
methamphetamine a week prior to giving the statement. This court has found that the
admission of methamphetamine use makes it more likely that a defendant possessed
either methamphetamine or items used to manufacture methamphetamine. See State
v. Boczar, 11th Dist. No. 2007-A-0034, 2008-Ohio-834, at 145 (where the court found
that a defendant had admitted methamphetamine use, it was more likely that he was in
possession of items used to manufacture methamphetamine); State v. David, 11th Dist.

No. 2005-L-109, 2006-Ohio-3772, at 127 (the fact that defendant had admitted in a
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statement to police that he had a methamphetamine habit “makes it more likely that he
possessed the methamphetamine found in his vehicle”).

{1185} The majority states that the evidence does not establish that Swalley had
“exclusive control over or access to the premises where the items were found.”
However, exclusive control of the premises is not required. “[N]othing in [R.C.
2925.01(K)] states that illegal drugs must be in the sole or exclusive possession of the
accused at the time of the offense,” and a judge can find that two or more parties jointly
controlled a drug. In re Farr, 10th Dist. No. 93AP-201, 1993 Ohio App. LEXIS 5394, at
*16; State v. Mann (1993), 93 Ohio App.3d 301, 308. As long as there is evidence in
addition to appellant’'s access or occupation of the premises, exclusive control of the
premises is not necessary. As discussed above, such evidence was present in this
case.

{1186} Accordingly, | would affirm Swalley’s conviction, as it is supported by

sufficient evidence.
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