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WILLIAM M. O'NEILL, P.J.,

{11} In this accelerated calendar case, appellant, Renee Borntreger, appeals
from judgments entered by the Juvenile Division of the Geauga County Court of
Common Pleas. On May 23, 2001, the trial court denied appellant’'s motion to withdraw

her plea of true. The court’s judgment entry of August 6, 2001, was the final disposition



of the case and ordered appellee, Geauga County Job and Family Services, to continue
its protective supervision of the children.

{12} Appellant is married to Keith Borntreger. The family has four children:
Samantha, Alyshia, Anthony, and Calvin. Appellant is the stepmother of the three older
children: Samantha, Alyshia, and Anthony, who were born during Keith’'s previous
marriage. Calvin was an infant during these proceedings and is the natural child of
Keith and Renee.

{13} Anthony was having behavioral problems in school. These problems
occurred over the months proceeding the alleged incident at issue in this case.
Eventually, appellant punished Anthony for his behavior by spanking him with a wooden
paddle. The following day, Anthony’s teacher noticed bruises on Anthony and sent him
to see the school nurse. School officials then referred the matter to appellee.

{4} On May 9, 2001, immediately after receiving the case, appellee was
granted emergency temporary custody of Anthony and Calvin. Appellee thought Calvin,
only six months old at the time, would be unable to protect himself from potential abuse.
Anthony and Calvin were placed with their paternal grandparents. The following day
there was an initial hearing, where the court ended appellee’s temporary custody of
Calvin. Appellee retained temporary custody of Anthony until June 20, 2001, when the
court returned custody to appellant and Keith Borntreger, while ordering appellee to
have protective supervision of him.

{5} The initial complaint alleged that Anthony was “severely beaten” and
contained a section alleging neglect. The wording of this complaint was amended to

allege Anthony was “repeatedly struck,” and the neglect portion was deleted. Appellant



then pled “true” to the amended charges against her.

{16} Appellant appeared at the initial hearing without an attorney. The court
asked appellant if she wished to proceed or retain an attorney. Appellant stated she
wished to proceed.

{17} Anthony was appointed a non-attorney guardian ad litem after the initial
hearing. The court never appointed an attorney for Anthony at any time during these
proceedings.

{18} Eleven days after the initial hearing, appellant obtained Attorney Robert
Zulandt to represent her in this matter. That same day, Mr. Zulandt filed a motion to
withdraw appellant’s plea. The trial court denied this motion without a hearing.

{19} Before addressing appellant’'s assigned errors, we will first address
whether this court has jurisdiction to hear this appeal. Although not raised by the
parties, there is a concern as to whether the judgments appealed from constitute final
appealable orders.

{110} The trial court issued four critical judgment entries that are at issue in this
case. Those judgment entries are (1) May 18, 2001 — the trial court awarded temporary
custody of Anthony to appellee and ordered protective supervision of the remaining
children, both on a preadjudicatory interim basis. The court also set the adjudicatory
hearing for June 18, 2001. (2) May 23, 2001 - the trial court denied appellant's motion
to withdraw her true plea. (3) June 20, 2001 — the trial court adjudicated Anthony
abused and adjudicated all of the children dependent. The trial court suspended
appellee’s temporary custody of Anthony and ordered all four children to be placed

under the protective supervision of appellee on a predispositional interim basis. The



court also set the dispositional hearing for July 30, 2001. (4) August 6, 2001, the trial
court continued appellee’s protective supervision of the children and adopted appellee’s
case plan. The court also set the date of May 9, 2002, for the annual court review
hearing.

{111} Appellant’s notice of appeal was filed on September 4, 2001, within thirty
days of the trial court’s August 6, 2002 judgment entry. The notice of appeal indicated
that appellant was also appealing from the May 23, 2001 judgment entry. For the
following reasons, both of these judgments are properly appealed to this court.

{112} The May 23, 2001 judgment is a not a final appealable order. The
Supreme Court of Ohio has held that a presentence order of a trial court overruling a
defendant’s motion for leave to withdraw his plea is not a final appealable order.! The
court noted that “if the overruling of the motion is not a judgment or final order disposing
of the cause in the trial court, the appeal at this time is premature.”

{113} Here, the trial court denied appellant’'s motion to withdraw her true plea.
Although this is not a criminal case, we hold that the same rationale should apply.
Essentially, appellant's motion to withdraw her plea was a “presentence” motion, as
there remained matters before the trial court that had not been disposed of. Therefore,
the May 21, 2001 judgment entry denying appellant's motion to withdraw her true plea
was not a final appealable order.

{1114} The next three judgment entries all involve the granting, continuing, or
terminating of temporary custody or protective supervision. In juvenile proceedings

such as this, the Supreme Court of Ohio has held:

1. State v. Chamberlain (1964), 177 Ohio St. 104, syllabus.
2. Id. at 105.



{115} “An adjudication by a juvenile court that a child is ‘neglected’ or
‘dependent’ as defined in R.C. Chapter 2151 followed by a disposition awarding
temporary custody to a public children services agency pursuant to R.C. 2151.353(A)(2)
constitutes a ‘final order’ within the meaning of R.C. 2505.02 and is appealable to the
court of appeals pursuant to R.C. 2501.02."

{116} The May 18, 2001 judgment entry does not contain an adjudication. It
does contain a grant of temporary custody on a preadjudicatory interim basis. However,
since there is no adjudication, this judgment entry is not a final appellate order pursuant
to the Supreme Court of Ohio’s holding in Murray.

{117} The trial court issued a judgment entry on June 20, 2001. In this judgment
entry, the court adjudicated Anthony to be an abused child and adjudicated all four of
the children to be dependent children.

{118} Although the trial court made an adjudication in the June 20, 2001
judgment entry, it did not rule on disposition. The court ordered protective supervision
of the children on a predispositional interim basis. Also, the case plan was adopted and
“made binding on the parties on a predispositional interim basis.” These are just some
of the many instances in this judgment entry where the court acted on a predispositional
interim basis. Finally, the trial court ordered that the matter would come for a
dispositional hearing on July 30, 2001. All of these references indicate the trial court’s
clear intention was that the June 20, 2001 judgment entry was not a disposition.
Rather, the court intended to address the disposition of the case at the hearing on July
30, 2001.

{1119} The trial court did enter an adjudication in its June 20, 2001 entry.

3. Inre Murray (1990), 52 Ohio St.3d 155, syllabus.



However, the language of the judgment entry clearly indicates that it was interlocutory in
nature and that there was no disposition. Rather, the court made it clear that disposition
would occur at the July 30th hearing. As there was no disposition, this judgment entry
was not a final appealable order.

{20} Even if we were to hold that either the May 18, 2001 or June 20, 2001
judgment entry was a final appealable order, this would not bar the instant appeal.
Appellant was not required to file her notice of appeal within thirty days of such order if,
in fact, it was final. App.R. 4(B)(5) exempts certain judgments from the thirty-day filing
requirement of App.R. 4(A). App.R. 4(B)(5) states:

{121} “Partial final judgment or order. If an appeal is permitted from a judgment
or order entered in a case in which the trial court has not disposed of all claims as to all
parties, other than a judgment or order entered under Civ.R. 54(B), a party may file a
notice of appeal within thirty days of entry of the judgment or order appealed or the
judgment or order that disposes of the remaining claims. Division (A) of this rule applies
to a judgment or order entered under Civ.R. 54(B).”

{122} This court has held that App.R. 4(B)(5) gives an appellant the decision to
initially appeal a judgment that affects a substantial right or to wait for the final
disposition of the case.* As stated by the Third District, “even though the court's
judgment was a final appealable order, it was a ‘partial final judgment’ that is appealable

alternatively thirty days after the court renders a final order on all issues in the case.”™

4. Dragojevic-Wiczen v. Wiczen (1995), 101 Ohio App.3d 152, 154.
5. Inre Eblin (1998), 126 Ohio App.3d 774, 776.



{123} Further, the staff notes to App.R. 4(B)(5) help explain the reasoning for
giving the party an option to file an instant appeal or to wait until the case is complete.
The staff notes state, in part:

{1124} “After studying the matter, the Committee concluded that a party should
have the option to appeal a partial final judgment or order either immediately or at the
end of the entire case. Without that option, a party who wants to appeal a partial final
judgment or order and who is in doubt about whether it meets the test of finality set forth
in Amato® will be forced to take an immediate appeal to protect its right to appeal. It
will then be up to the court of appeals to decide whether the partial judgment or order
meets the test of Amato. Many unnecessary appeals may result. On the other hand, a
party who is unaware of the Amato and Dayton Women's Health Care Center!”!
decisions may not seek to appeal a partial final judgment or order until the final
judgment is entered, and that is too late. Neither result is desirable. For this reason,
the rule is amended to give the party the option to appeal immediately or at the end of

the case.”

6. Amato v. General Motors Corp. (1981), 67 Ohio St.2d 253.
7. Dayton Women'’s Health Ctr. v. Enix (1990), 52 Ohio St.3d 67.



{1125} App.R. 4(B)(5) would most certainly be applicable to juvenile cases such
as this. The Murray holding essentially carved out an exception, which allowed a parent
to immediately appeal the granting of temporary custody following adjudication. The
court’s rationale was that a decision which removed children from the home effected a
substantial right.? We believe that the Supreme Court of Ohio’s intention was to be
lenient in allowing parents who have had children removed from their home the right to
immediately appeal. The decision was in favor of a parent’s right to bring an appeal.
We do not believe that it was the court’s intention to preclude an appeal if, as in this
case, the appeal was not brought within thirty days of an arguably “final” order. This is
especially true in a case such as this where the final order was entered within two
months of the interim order.

{1126} Finally, we will address whether the final judgment of August 6, 2001, was
a final appealable order. This was the first order where there had been both an
adjudication and a disposition in the case. Thus, pursuant to Murray, this was a final
appealable order.

{127} Moreover, this was the judgment entry that effectively disposed of all the
claims of the case. The entry stated that the next proceeding in the case would be the
annual court review the following May. A review of the record indicates that the court
filed a variety of judgment entries in this case. Except for the August entry, every entry
clearly stated that there would be another hearing no more than forty days later. We
consider it more than reasonable that a prudent attorney would wait for the termination

of the case (the August 6, 2001 judgment entry) to file an appeal.

8. Inre Murray, 52 Ohio St.3d at 157.



{1128} Therefore, the August 6, 2002 judgment entry was a final appealable
order. Appellant properly appealed this judgment. Moreover, since the May 23, 2001
judgment entry was not a final appealable order but, rather, an interlocutory order,
appellant properly appealed this judgment after the termination of the case.’

{129} We will now address the merits of the case. Appellant raises three
assignments of error. The first assignment of error is:

{1130} “The trial court failed to properly advise the appellant of her rights, the
substance and nature of the complaint, or the consequences of her plea, and failed to
comply with Juvenile Rule 29, thereby violating appellant’s due process rights.”

{1131} Appellant claims her rights were violated because the trial court did not
properly advise her of her rights. We agree.

{1132} The First Appellant District has held there must be substantial compliance
with Juv.R. 29.2° The court’s rationale was that “[t]he right of a parent to raise his or her
child is considered an ‘essential’ and ‘basic’ civil right.”** The Eighth Appellate District

has also held that substantial compliance is required for Juv.R. 29.*

9. See, generally, Balson v. Dodds (1980), 62 Ohio St.2d 287, paragraph one of the syllabus; Cincinnati
Gas & Electric Co. v. Pope (1978), 54 Ohio St.2d 12, syllabus.

10. In re Etter (1998), 134 Ohio App.3d 484, 489.

11. Id., citing In re Murray, 52 Ohio St.3d at 157, quoting Stanley v. lllinios (1972), 405 U.S. 645, 651
12. Inre Clark (2001), 141 Ohio App.3d 55, 59.



{1133} Rule 29 of the Rules of Juvenile Procedure outlines certain responsibilities
of the court at a juvenile hearing such as this:

{1134} “(B) Advisement and findings at the commencement of the hearing.

{1135} *“At the beginning of the hearing, the court shall do all of the following:

{1136} “(1) Ascertain whether notice requirements have been complied with and,
if not, whether the affected parties waived compliance;

{137} “(2) Inform the parties of the substance of the complaint, the purpose of
the hearing, and possible consequences of the hearing, ***;

{1138} “(3) Inform unrepresented parties of their right to counsel and determine if
those parties are waiving their right to counsel,

{1139} “(4) Appoint counsel for an unrepresented party under Juv.R. 4(A) who
does not waive the right to counsel,

{1140} “(5) Inform any unrepresented party who waives the right to counsel of the
right: to obtain counsel at any stage of the proceedings, to remain silent, to offer
evidence, to cross-examine witnesses, and, upon request, to have a record of all
proceedings made, at public expense if indigent.”*

{141} The record shows that appellant was not advised of any of the rights set
forth in Juv.R. 29(B)(5) during the initial hearing. Although the court initially discussed
the right to counsel, the court did not inform appellant that she could obtain counsel at
any stage of the proceedings. The trial court did not inform appellant of her right to

remain silent, to cross-examine witnesses, or to offer evidence. Likewise, the court did

not inform appellant that she could request to have a record of the proceedings made at

13. Juv.R. 29(B).

10



public expense if she was indigent. The court was required to inform appellant of these
rights at the initial hearing when appellant waived the right to counsel.**

{1142} The court was also required to address appellant and make certain
determinations before accepting an admission. These requirements are set forth in
Juv.R. 29(D), which states, in relevant part:

{1143} “(D) Initial procedure upon entry of an admission.

{44} “The court may refuse to accept an admission and shall not accept an
admission without addressing the party personally and determining both of the
following:

{1145} “(1) The party is making the admission voluntarily with understanding of
the nature of the allegations and the consequences of the admission.

{1146} “(2) The party understands that by entering an admission the party is
waiving the right to challenge witnesses and evidence against the party, to remain
silent, and to introduce evidence at the adjudicatory hearing.” (Emphasis added.)

{1147} The court explained the nature of the complaint and then asked appellant
if she understood what had been discussed. The record indicated no audible response
to the court’s inquiry. Therefore, there is no evidence in the record that the court
determined that appellant understood the nature of the complaint as required by Juv.R.
29(D)(1).

{1148} The record reveals that appellant was never informed of the rights set
forth in Juv.R. 29(D)(2), including: the right to remain silent, the right to challenge

witnesses and evidence, and the right to introduce evidence at the later hearing. Since

14. See In re Atkins (Mar. 7, 2001), 7th Dist. Nos. 705 & 706, 2001 Ohio App. LEXIS 1099, at *11.

11



she was a lay person and was not advised of these rights, she would have had no
reasonable way to understand that she was waiving them.

{1149} This court has previously held that “Juv.R. 29(D) clearly mandates that the
trial court must comply with both Juv.R. 29(D)(1) and (2).”*®> Although Onion involved a
delinquency hearing, Juv.R. 29 is no less applicable in a dependency proceeding than it
is in a delinquency proceeding.’® Juv.R. 29(D)(2) makes no distinction between
deliquency hearings and neglect, dependency, or abuse proceedings. Juv.R. 29(D)
states that the court shall not accept an admission without complying with subsections
(1) and (2). The trial court did not comply with subsection (D)(2) and, therefore, was not
permitted to accept appellant’s true plea.

{150} The trial court did not substantially comply with the requirements of Juv.R.
29. Specifically, the court did not even minimally comply with the requirements of Juv.R.
29(B)(5) or Juv.R. 29(D)(2). For these reasons, appellant’s first assignment of error has
merit.

{51} Appellant’'s second assignment of error is:

{1152} “The trial court abused its discretion in not allowing appellant to withdraw
her plea.”

{153} After retaining counsel, appellant filed a motion to withdraw her “true” plea.
This motion was filed only eleven days after the true plea was entered. However, the
trial court denied the motion without a hearing.

{54} Our research has not revealed any Ohio case law addressing the issue of

the withdrawal of a true plea in an abuse/dependency/neglect action. The Supreme

15. (Emphasis in original.) In re Onion (1998), 128 Ohio App.3d 498, 501.
16. In re Etter, 134 Ohio App.3d at 489.

12



Court of Ohio has held that “[tlhe decision to grant or deny a presentence motion to

nl7

withdraw a guilty plea is within the sound discretion of the trial court. The court

further held that “[a] trial court must conduct a hearing to determine whether there is a
reasonable and legitimate basis for the withdrawal of the plea.”?

{155} Although the Xie case involved withdrawing a guilty plea in a criminal
case, the concept should be the same when applied to Juv.R. 29, based on the
importance of parental rights as noted by the Supreme Court of Ohio in Murray.*®

{156} Appellant’'s true plea is equivalent to a presentence motion to withdraw a
guilty plea. This is because the motion was filed before the final disposition of the case.
Sentencing is usually the final disposition of a criminal case.’® Moreover, one reason in
support of the liberal approach to be taken regarding a presentence motion to withdraw
a guilty plea, is that the inconvenience to the court is relatively slight.?* Here, the
burden on the court to conduct a hearing regarding appellant’s motion to withdraw her
true plea was minimal, because the case was in its very beginning stages and the court

had only conducted the initial hearing on May 10, 2001. There had not been an

adjudicatory hearing, nor had there been a dispositional hearing.

17. State v. Xie (1992), 62 Ohio St.3d 521, paragraph two of the syllabus.

18. Id. at paragraph one of the syllabus.

19. In re Murray, 52 Ohio St.3d at 177.

20. See State v. Chamberlain, 177 Ohio St. at 105, quoting Berman v. United States (1937), 302 U.S.
211, 212.

21. (Citations omitted.) Eastlake v. DeNiro (1984), 21 Ohio App.3d 102, 104.

13



{157} The trial court’s actions in denying appellant’s motion to withdraw her true
plea are compounded by the fact that appellant was not advised of her rights at the
initial hearing pursuant to Juv.R. 29. As stated in our analysis of appellant’s first
assignment of error, the trial court was prohibited from accepting an admission from
appellant without meeting both of the requirements of Juv.R. 29(D). The trial court did
not meet any of the requirements of Juv.R. 29(D)(2); i.e., the trial court did not
personally address appellant to determine that she understood she was (1) waiving the
right to challenge witnesses, (2) waiving the right to challenge evidence, (3) waiving the
right to remain silent, or (4) waiving the right to introduce evidence at the adjudicatory
hearing. The trial court erred in accepting appellant’s true plea, thus, the court erred by
denying the motion to withdraw the plea without conducting a hearing.

{1158} The trial court abused its discretion when it denied appellant’'s motion to
withdraw her plea of “true” without conducting a hearing. Appellant's second
assignment of error has merit.

{159} Appellant’s third assignment of error is:

{160} “The trial court’'s adjudication and disposition of this case was invalid in
that no attorney was appointed for the child, Anthony, alleged to be abused.”

{61} Anthony is not the appealing party in this case. Therefore, we will first
address whether appellant has standing to raise an alleged error that was committed
against Anthony.

{162} “An appealing party may complain of an error committed against a
nonappealing party when the error is prejudicial to the rights of the appellant. State v.

Ward (Sept. 21, 1988), [9th Dist. No. 13462], 1988 WL 99182. In the case at bar the

14



interests of appellant parents and at least five of the Smith children are aligned. All
seek reunification of the family. Thus any error prejudicial to the children’s interest in
reunification is similarly prejudicial to the parents’ interest. We find that the parents,
appellants herein, have standing to raise the issue as an assignment of error. This is
especially true in this instance where it is asserted that the minor children were denied
proper legal counsel.”??

{1163} Appellant is Anthony’s stepmother. The record reveals that she took an
extremely active role in all of the children’s lives. Her pastor stated that she has made
extraordinary efforts to blend this family. The record also reveals that appellant was a
primary caregiver to the children and that she regularly corresponded with Anthony’s
teacher concerning his behavioral problems. Appellant indicated that she had a strong
desire to have her family reunited. It is arguable that Anthony also had an interest in his
family’s reunification. Therefore, as the court held in Smith, since appellant’'s and
Anthony’s interests were aligned, any error that was prejudicial to Anthony was similarly
prejudicial to appellant. Accordingly, appellant has standing to raise this assignment of
error.

{64} Anthony was never appointed counsel at any time throughout these
proceedings. He should have been appointed counsel to represent his interests from
the very beginning of the proceedings at the initial hearing.

{165} Juv.R. 4(A) provides:

{1166} “Every party shall have the right to be represented by counsel and every
child, parent, custodian, or other person in loco parentis the right to appointed counsel if

indigent. These rights shall arise when a person becomes a party to a juvenile court

22. Inre Smith (1991), 77 Ohio App.3d 1, 13.

15



proceeding. When the complaint alleges that a child is an abused child, the court must
appoint an attorney to represent the interests of the child. This rule shall not be
construed to provide for a right to counsel in cases which that right is not otherwise
provided for by constitution or statute.” (Emphasis added.)

{67} This rule seems to simply state that an abused child is entitled to an
attorney. In fact, the language states that the court must appoint an attorney for a child
alleged to be abused. The rule then seems to retract any rights to counsel it provides
with the limiting language of the final sentence, that “[t]his rule shall not be construed to
provide for the right to counsel in cases which that right is not otherwise provided for by
constitution or statute.”

{168} We can find no statutory provision that expressly grants the right to an
attorney to a child alleged to be abused, the way Juv.R. 4(A) purports to. We do find
R.C. 2151.352 to be applicable. At the time the complaint was filed in this case, R.C.
2141.352 stated, in relevant part:

{1169} “A child, his parents, custodian, or other person in loco parentis of such
child is entitled to representation by legal counsel at all stages of the proceedings and if,
as an indigent person, he is unable to employ counsel, to have counsel provided for him
pursuant to Chapter 120 of the Revised Code.”*

{1170} In addition, the limiting language of the last sentence of Juv.R. 4(A) seems

to be applicable to the beginning of the rule, where the right to counsel is conveyed in

23. {fa} R.C. 2151.352 was amended effective January 1, 2002. The statute now reads:

{Tb} “A child or the child’'s parents, custodian, or person in loco parentis of such child is entitled
to representation by legal counsel at all stages of the proceedings under this chapter or Chapter 2152. of
the Revised Code and if, as an indigent person, any such person is unable to employ counsel, to have
counsel provided for the person pursuant to Chapter 120.”

16



broad, general terms. However, the language of the third sentence is very
straightforward, stating that the court must appoint counsel for an alleged abused child.

{71} Other districts have held that the right to counsel attaches to children who
are alleged neglected or dependent. Specifically, the Eighth District has held that a six-
year-old who was alleged to be neglected was entitled to counsel.** The Sixth District
has similarly held that alleged neglected and dependent children are entitled to an
attorney.?®> Courts have held that the initial language of Juv.R. 4(A) “every party” and
“every child” provide the right to counsel to children in cases where the child is alleged
to be neglected and dependent.?

{172} The same rationale could be applied to a child such as Anthony, who is
alleged to be abused. An alleged abused child is a child, as well as a party to the
proceeding, and, thus, is entitled to an attorney under the initial language of Juv.R. 4(A).
The right to counsel for an alleged abused child is even more apparent due to the
specific and mandatory language of the third sentence of Juv.R. 4(A), that the court
must appoint an attorney to represent the interests of the alleged abused child.

{173} The Supreme Court of Ohio has held that, “under the plain language of
R.C. 2151.352, indigent children, parents, or other persons in loco parentis are entitled
to counsel in all juvenile proceedings. *** This result is consistent with the holdings of
the Third, Fourth, Sixth, Ninth, and Twelfth Districts, as well as the interpretation of the

Attorney General.”?’

24. Inre Clark (2000), 141 Ohio App.3d 55.

25. Inre Stacey S. (1999), 136 Ohio App.3d 503.

26. 1d.; In re Moody (June 28, 2001), 4th Dist. Nos. 00CA5 & 00CA6, 2001 Ohio App. LEXIS 3101.
27. (Citations omitted). State ex rel. Asberry v. Payne (1998), 82 Ohio St.3d 44, 48.
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{174} The right to counsel attached when the complaint was filed.?® The Sixth
Appellate District has held that the right to counsel attached when the children were first
removed from the home and that the children should have been represented at the first
court appearance.?”® The complaint alleged that Anthony was an abused child. As an
alleged abused child, Anthony should have been appointed counsel to represent his
interests from the very beginning of the initial hearing.

{175} Appellee cites this court’s decision in Bailey in support of its argument that
Juv.R. 4(C) and R.C. 2151.281(H) contemplate the appointment of a guardian ad litem
who is not an attorney.®® The argument in Bailey was that the court should have
appointed an attorney guardian ad litem rather than a CASA guardian ad litem. The
issue was not whether the court should have appointed counsel for the children.®* In
addition, the children in Bailey were not alleged to be abused, so the mandatory
requirement of Juv.R. 4(A) relating to alleged abused children was not applicable.*?
Finally, in Byram, the case this court cited in Bailey, the alleged abused child was
represented by counsel, and the court merely held that guardian ad litem did not have to
be an attorney.*

{176} Both R.C. 2151.281(H) and Juv.R. 4(C) contemplate an attorney serving
both as guardian ad litem and as counsel for the ward. They both prohibit this dual
appointment if there is a conflict between the attorney’s roles as guardian ad litem and

counsel for the ward. Courts have recognized the distinction between the roles of

28. Inre Stacey S., 136 Ohio App.3d at 513.

29. 1d.

30. Inre Bailey (July 20, 2001), 11th Dist. No. 2001-G-2337, 2001 Ohio App. LEXIS 3294, at *16.

31. Id.

32. 1d. at *1.

33. Byram v. Lucas Cty. Children Services Bd. (Nov. 22, 1991), 6th Dist. No. L-91-179, 1991 Ohio App.
LEXIS 5584, at *14-15.
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guardian ad litem and counsel for the ward. A guardian ad litem’s duty is to investigate
the ward’s situation and ask the court to do what the guardian believes is in the ward’s
best interest.®* However, the counsel for the child has a duty to zealously represent
their client and to act as a spokesperson for the child’s interest.>®  Therefore, provided
there is no conflict, an attorney could serve as both guardian ad litem and counsel for
the child. Obviously, a non-attorney guardian at litem, as was appointed in this case,
could never serve as counsel for the child.

{177} Anthony was an alleged abused child and, as such, was entitled to
counsel pursuant to R.C. 2151.352 and the express language of Juv.R. 4(A). The trial
court should have appointed an attorney for Anthony. Appellant’s third assignment of
error has merit.

{178} The compounded errors of the trial court necessitate a reversal. A
parent’s children, including an infant, were taken from her home. The following day, she
was ordered to appear in court to answer charges of abuse and neglect. She was not
properly advised of her rights. The trial court improperly accepted her true plea. Then,
only eleven days later and after retaining an attorney, she attempted to withdraw her
true plea. The trial court denied this motion, without so much as a hearing. Even more
problematic in this case is that Anthony, the alleged abuse child, was never appointed
an attorney, even though the Juvenile Rules expressly state that an appointment was

mandatory.

34. Inre Stacey S., 136 Ohio App.3d at 514.
35. 1d.
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{179} Based on the foregoing, the judgment of the trial court is reversed and this

case is remanded for further proceedings.

ROBERT A. NADER, J., concurs in judgment only,

JUDITH A. CHRISTLEY, J., dissents with dissenting opinion.

JUDITH A. CHRISTLEY, J., dissenting.

{1180} | emphatically dissent from the majority opinion for two reasons. First, this
court does not have jurisdiction to hear this appeal. This is because appellant’s
assignments of error relate to an adjudication and dispositional proceeding which were
never independently appealed. Second, the majority opinion has made new law, well
beyond the scope contemplated by App.R. 4(B)(5). Itis my fervent hope that this matter
will be appealed to the Supreme Court of Ohio. Otherwise, if this matter is left to stand,
then every subsequent modification of a dispositional order will enable a juvenile court
litigant to challenge all prior final appealable orders in the most current appeal. The
following analysis more fully explains my concerns.

{1181} By way of background, appellant-stepmother entered her plea of true to
the amended complaint, which was reflected in the May 18, 2001 judgment entry. At
that time, the juvenile court also terminated appellee/agency’s emergency temporary

custody of Calvin; it ordered appellee to exercise protective supervision over Calvin,
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Alyshia, and Samantha; and it continued appellee’s temporary custody of Anthony, the
child at issue.

{1182} On May 21, 2001, appellant filed a motion to withdraw her plea of true on
the basis that she did not understand the consequences of such a plea and was
unrepresented by counsel at the time the plea was entered. Without a hearing, the trial
court denied appellant’s motion to withdraw her plea of true to the amended complaint
on May 23, 2001.

{183} Then, in a judgment entry dated June 20, 2001, the juvenile court
adjudicated Anthony to be an abused and dependent child, while Calvin, Alyshia, and
Samantha were found to be dependent children. Contrary to the majority’s statement of
facts, the juvenile court proceeded to disposition and ordered appellee’s temporary
custody of Anthony to be terminated. However, the agency was ordered to exercise
protective supervision over all the children.

{1184} As to this point, the majority concludes that since the juvenile court stated
that the June 20, 2001 order was to “remain in effect on a predispositional interim
basis,” the entry was not a final appealable order. This is an incorrect statement of law.
Even if the disposition of the children through the June 20, 2001 entry was temporary,
per In re Murray (1990), 52 Ohio St.3d 155, it was, nevertheless, a “final appealable
order because it is a judgment which mandates that the parents comply with the

directives of third parties for a potentially considerable period of time.” (Emphasis
added.) Id. at 160, quoting In re Becker (Mar. 9, 1984), 11th Dist. No. 3301, 1984 WL

6264. Thus, pursuant to Murray, syllabus, the June 20, 2001 judgment entry was,
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indeed, a final appealable order. Appellant, however, failed to file a notice of appeal
from this entry.

{1185} Returning to the procedural history of this case, in a third decision on
August 6, 2001, the juvenile court ordered that appellee continue its protective
supervision of the children. This entry was also a final appealable order. Murray at
159, fn. 2, citing, In re Patterson (1984), 16 Ohio App.3d 214, and In re Rule (1963), 1
Ohio App.2d 57.

{1186} Thereafter, appellant instituted an appeal from the August 6, 2001
judgment entry continuing appellee’s exercise of protective supervision of the children.
However, appellant’s first and second assignments of error challenge several aspects of
the juvenile court’s May 23, 2001 denial of her motion to withdraw her plea of true to the
amended complaint. The decision to grant or deny the motion to withdraw a plea in this
instance is directly related to the juvenile court’s adjudication and disposition judgment
entry of June 20, 2001. Thus, any issue concerning the juvenile court’s determination of
appellant's motion to withdraw her plea of true became ripe for review on June 20,
2001.

{1187} Likewise, in the third assignment of error, appellant also argues that the
adjudication and disposition of this case was invalid because the minor Anthony was not
appointed counsel. While | have serious doubts as to the standing of appellant-
stepmother to raise an issue relevant only to her stepson’s rights, | will proceed as
though she could. The issue of Anthony’s right to counsel was also linked to the
adjudication and dispositional proceeding. Thus, this issue was ripe for review on June

20, 2001.
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{1188} In accordance with App.R. 4(A), appellant had thirty days from the June
20, 2001 adjudication and dispositional order to appeal that determination and any issue
relating to that order. In re Shaeffer Children (1993), 85 Ohio App.3d 683, 694;
Ackerman v. Lucas Cty. Children Serv. Bd. (1989), 49 Ohio App.3d 14, 16; In re Lander
(June 26, 2000), 12th Dist. No. CA99-05-096, 2000 WL 819775, at 1; In re Blackburn
(Jan. 24, 1994), 12th Dist. No CA92-09-174, 1994 WL 18163, at 1.

{1189} Obviously, that appeal would need to include the plea withdrawal issue, as
well as the issue of the appointment of counsel for Anthony during the adjudication and
dispositional proceeding. In re Michael A., 8th Dist. No. 79835, 2002-Ohio-1270, 2002
WL 441590, at 3 (holding that “the appellate rules *** contemplate a direct relationship
between the order from which the appeal is taken and the error assigned as a result of
that order.”).

{190} Appellant, however, failed to institute an appeal from the June 20, 2001
judgment entry. Instead, on September 4, 2001, appellant filed a notice of appeal from
the August 6, 2001 judgment entry. That entry continued the juvenile court’s prior June
20, 2001 order of protective supervision. While appellant could appeal the August 6,
2001 entry itself, she could not use this appeal to challenge the previous June 20, 2001
entry and the issues relating thereto. Consequently, this court has absolutely no
jurisdiction to decide appellant's assignments of error as they related to the earlier
adjudication and disposition of the children. This is because appellant did not timely
appeal the June 20, 2001 finding of abuse/dependency and order of protective
supervision.

{191} In fact, numerous appellate courts have made a similar determination:
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{1192} “Temporary custody orders entered pursuant to Juv.R. 34 are final and
appealable when they are entered. See Morrison v. Morrison (1973) 45 Ohio App.2d
299, 300, 74 0.0.2d 441, 441-442, 344 N.E.2d 144, 145. See, also, In re Patterson,
(1984), 16 Ohio App.3d 214, 16 OBR 229, 230, 475 N.E.2d 160, 161-162. Accordingly,
appellant had thirty days after each Juv.R. 34 order was filed to enter an appeal.
Appellant’s failure to timely appeal the orders entered in 1984 and 1987, granting
temporary custody *** precludes any further consideration of the hearings conducted
prior to those orders.” (Emphasis added) Ackerman at 16. See, also, Shaeffer at 694;
Michael A. at 2-3; In re Dickey (June 26, 2001), 3d Dist. Nos. 4-01-01, 4-01-02, and 4-
01-03, 2001 WL 719578, at 2; Lander at 1; In re Surdel (May 12, 1999), 9th Dist. No.
98CA007172, 1999 WL 312380, at 3; Blackburn at 1.

{193} | would also note the fact that neither party in this case noticed this
jurisdictional defect in no way affects this court’s ability to determine our own jurisdiction
sua sponte. Kouns v. Pemberton (1992), 84 Ohio App.3d 499, 501.

{1194} Furthermore, the June 20, 2001 adjudication and dispositional order was
not one from which an appeal could be delayed under App.R. 4(B)(5). This appellate
procedural rule sets forth the time in which a party may file a notice of appeal from a
partial final judgment or wait until the final judgment in the case. The intent of App.R.
4(B)(5) was to prevent a litigant from forfeiting his/her appellate rights when that litigant
iIs uncertain whether to appeal immediately or wait until there is absolute finality. In
essence, App.R. 4(B)(5) gives a litigant the option to appeal at two different periods
under very restricted circumstances. As explained below, those circumstances are not

present here.
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{195} According to the Tenth Appellate District, “[App.R. 4(B)(5)] is designed for
situations such as an order affecting a substantial right made in a special proceeding
*** 7 Grabill v. Worthington Industries, Inc. (1993), 91 Ohio App.3d 469, 473.

{1196} The Supreme Court of Ohio, in deciding Murray, held that an adjudication
order, which includes a dispositional award, affects a “substantial right,” “determines the
action and prevents a judgment” for purposes of applying R.C. 2505.02(B)(1). Murray
at 157-159. In accordance with the Murray analysis, while the present matter involved a
substantial right, it did not constitute a special proceeding. Rather, the June 20, 2001
entry determined the immediate action by making a Juv.R. 34 disposition. Thus, it
came within the purview of R.C. 2505.02(B)(1). That being the case, App.R. 4(B)(5)
would be inapplicable because, pursuant to Murray, an adjudication and a temporary
disposition did not involve a special proceeding.

{197} Even if this case were somehow construed to be a special proceeding,
despite Murray, App.R. 4(B)(5) remains inapplicable. As noted earlier, App.R. 4(B)(5)
gives a litigant an option to appeal under two different circumstances: (1) in those
instances, except under Civ.R. 54(B), where the trial court renders a final judgment in a
case but “has not disposed of all claims as to all parties” or (2) when the trial court
renders a final judgment “that disposes of the remaining claims.”

{1198} Certainly, the second dispositional entry of August 6, 2001 was a final
appealable order in the peculiar manner of juvenile court jurisdiction. Murray at 159, fn.
2, citing, Patterson and Rule. However, App.R. 4(B)(5) cannot be applied to the instant
matter as the jurisdiction of the juvenile court to issue further dispositional orders was

not terminated, in that there has been no final ruling which disposed of the entire case.
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{199} That is the peculiar legacy of Juv.R. 34 dispositions. Although each
disposition may constitute a final order under R.C. 2505.02, they seldom terminate the
juvenile court’s jurisdiction to issue additional Juv.R. 34 orders. The August 6, 2001
order was only final in the sense proclaimed in Murray. Who knows how many
subsequent dispositional modifications would be made in the coming years? Thus,
each dispositional order had to be appealed as it was made; otherwise, there is a
waiver of the right to challenge those determinations in a subsequent appeal.
Ackerman at 16; Shaeffer at 694; Michael A. at 2-3; Dickey at 2; Lander at 1; Surdel at
3; Blackburn at 1.

{11100} As previously explained, of course, appellant could appeal the August 6,
2001 order. Appellant, however, could not use this appeal to reach back and challenge
the adjudication and dispositional order of June 20, 2001, and issues relating thereto.
To do so would create the parade of horrors, to wit: every subsequent dispositional
proceeding could invoke the right to raise on appeal every final order back to the
inception of the case.

{1101} Under the majority’s logic, if the juvenile court renders a “continuing
custody” judgment one year after the issuance of the original judgment in which the
child was adjudicated to be neglected or dependent, the parent can use an appeal from
the “continuing custody” judgment as a means of raising issues concerning the original
“adjudication” judgment.

{11102} If this court were to reverse the original adjudication determination, then it
is feasible that the case would return back to “square one” in that a new adjudication

judgment could be rendered and the two year period in which the child could remain in
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the temporary custody of the agency would start running anew. In turn, if the child then
remains in the custody of the agency for the full two years, it would mean that the child
would be in the system for three years before a final decree concerning his future would
be rendered. Such a result conflicts with the clear purpose of R.C. Chapter 2150, which
envisions that a final judgment concerning custody of the child be made within two
years of the adjudication judgment.

{11103} Based on the foregoing, | disagree with the majority’s decision to ignore
its lack of jurisdiction in this case. The turmoil that will be created in this district
concerning the juvenile appellate process is all the more regrettable because it was
avoidable. This case should have been dismissed in January 2002 for lack of

jurisdiction. For these reasons, | dissent.
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