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WILLIAM M. O’NEILL, P.J.

{11} Appellants, Rachael Masek and her father Raymond, appeal the judgment
of the Geauga County Court of Common Pleas. The trial court granted appellees’, Jean
Gehring, et al., motion for summary judgment.

{12} In 1999, appellants filed this lawsuit naming Jean Gehring, Michael
Hoffarth, Jennifer S. Loehrke, and Geauga County. The lawsuit alleged defamation,
fraud, negligence, civil conspiracy, and intentional and negligent infliction of emotional
distress.

{13} The complaint asserted that appellees were negligent in their handling of a
case involving Rachael Masek and her mother. The complaint alleged that appellees were
negligent in allowing Rachael to stay with her mother when they had knowledge of the
mother’s suicide attempts.

{4} The complaint further asserts that appellees communicated false statements
about Rachael’s father, Raymond Masek, who is also a plaintiff in the case. The complaint
also asserted that appellees knowingly withheld information about Rachael’s situation

from Raymond Masek.



{5} On September 25, 2000, appellees filed a motion for summary judgment
on all counts. On October 12, 2000, appellants filed a motion to stay their response to
appellees’ motion for summary judgment pending appellees’ compliance with appellants’
discovery requests. The trial court never ruled on this motion. Appellants then filed their
response in opposition to appellees’ motion for summary judgment on its due date,
October 20, 2000. On June 29, 2001, the trial court granted appellees’ motion for
summary judgment in its entirety. Appellants have timely filed an appeal of this decision.

{16} Appellants raise two assignments of error. Their first assignment of error
is:

{7} “The trial court erred to the prejudice of plaintiffs-appellants in failing to control
and compel discovery.”

{18} When reviewing atrial court’s decision in a discovery matter, the standard
of review is whether the trial court abused its discretion." “The term ‘abuse of discretion’
connotes more than an error of law or judgement; it implies that the court’s attitude is

unreasonable, arbitrary or unconscionable.”?

1. Mauzy v. Kelly Services, Inc. (1996), 75 Ohio St.3d 578, 592.
2. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.



{19} Appellants claim they were prejudiced by the court not resolving the
discovery issues before their brief in opposition to summary judgment was due. We
agree.

{110} Appellants filed a renewed motion to compel discovery on September 19,
2000. Appellees responded to this motion on October 3, 2000, wherein, they stated that
the motion was moot because they had responded to appellants’ discovery requests.
However, appellants filed a reply to this motion on October 12, 2000, which rebutted
appellees’ assertion that the discovery issue was moot and referenced specific
interrogatory questions they believed were inadequately answered and certain documents
that they requested and did not receive. The record does not show that the trial court ever
ruled on appellants’ renewed motion to compel discovery.

{111} Appellants also filed a request for status conference on September 26,
2000. In this motion, appellants argued that there were on-going problems with
discovery. The trial court denied this motion. We note that the decision to deny this

motion was well within the trial court’s discretion. However, this was an additional point



at which the trial court was alerted that there were potential discovery issues that needed
to be resolved.

{112} In their appellate brief, appellees argue that “[i]f appellants felt that they
did not have sufficient discovery evidence to respond to appellees’ motion for summary
judgment, then appellants should have requested an extension of time to file their brief.”
Appellants did request an extension of time to file their brief in opposition. On October
12, 2000, appellants filed “plaintiff’s reply to defendant’s response to plaintiff’s motion
compelling discovery and motion to stay plaintiffs’ response to defendants’ motion for
summary judgment pending defendants compliance.” (Emphasis added.) Appellants
referenced this pending motion to stay plaintiffs’ response in their October 17, 2000
pretrial statement. The trial court did not rule on the plaintiffs’ motion to stay plaintiffs’
response to defendants’ motion for summary judgment. Thus, appellants filed their
response to defendants’ motion for summary judgment on October 20, 2000, the date it

was due.



{113} The record does not reflect that the trial court ever ruled on appellants’
motion to stay plaintiffs’ response. The trial court issued summary judgment in favor of
defendants on June 29, 2001.

{114} The record specifically reveals that appellees did not fully comply with
appellants’ discovery requests prior to the due date of appellants’ response to the motion
for summary judgment. On October 27, 2000, one week after appellants filed their
response to appellees’ motion for summary judgment on its due date, appellee filed
“defendants’ notice of submission of discovery to plaintiff Raymond J. Masek” and
“defendants’ notice of submission of amended discovery responses.”

{115} In their briefs, both parties infer that appellee provided additional
discovery documents in December 2000, after an in-camera review by the trial court and a
confidentiality agreement was signed. However, the record is devoid of any
documentation of this session.

{116} Appellees assert that appellants could have requested leave to amend their
response to summary judgment after receiving additional discovery materials. Arguably,

appellants could have filed such a motion. However, appellants had two motions pending



before the court, a motion to stay and a motion to compel discovery, that were never ruled
on. To shift the burden to appellants to file an additional motion, while they were waiting
for the trial court to rule on two other motions that could have resolved the discovery
concerns, is unreasonable.

{117} The trial court never ruled on plaintiffs’ motion to stay their response to
defendants’ motion for summary judgment. Nor did the trial court ever rule on the
plaintiffs’ renewed motion to compel discovery. These failures constitute an abuse of
discretion. There was an issue before the court as to discovery and the production of
certain documents. Documents are usually important in preparing a response to a motion
for summary judgment. The court was aware of these discovery concerns, as they were
referenced in a minimum of four documents filed by appellants in the thirty-one days prior
to the due date of appellants’ response in opposition to appellees’ motion for summary
judgment. The court should have resolved this issue prior to requiring appellants to file
their brief in opposition to summary judgment.

{1118} Appellants’ first assignment of error has merit.

{119} Appellants’ second assignment of error is:



{120} “Given defendant-appellees admission of a duty owed, was the trial court justified
in its perfunctory four-word decision that ‘defendants were not negligent’ when
knowingly withheld documents and the pleadings established same.”



{21} Having found merit in Appellants’ first assignment of error, this
assignment of error is now moot.

{122} The judgment of the trial court is reversed. The case is remanded to the
trial court to first rule on appellants’ motions regarding discovery and then to allow

appellants ample time to respond to appellees’ motion for summary judgment.

DONALD R. FORD, J., concurs,

JUDITH A. CHRISTLEY, J., concurs in judgment only with concurring opinion.

JUDITH A. CHRISTLEY, J., concurring in judgment only.

{1123} I respectfully concur in judgment only with the majority in this case for the
following reasons.

{1124} Appellees claim that on October 19, 2000, the trial court held a pretrial

conference. Although the record does not reflect any such conference, the trial court’s



docket shows that the parties submitted pretrial briefs. In any event, appellees further
claim that at this pretrial conference, the trial court conducted an in camera inspection of a
variety of documents at issue in discovery and orally determined which documents were
not confidential and should be forwarded to appellants.

{1125} Appellees also maintain that it was at this time that a confidentiality
agreement was formally put in place regarding these documents. However, there is no
such confidentiality agreement in the file.

{1126} It is true that appellants have the initial burden to provide an affirmative
record to support their allegations of error. Knapp v. Edwards Laboratories (1980), 61
Ohio St.2d 197, 199; App.R. 16(A)(7). However, when the docket does not reflect the
existence of a pretrial conference or an interlocutory decision made therein, the burden is
on the party making such a claim to supplement the record through App.R. 9. Nelson v.
Ford Motor Co. (2001), 145 Ohio App.3d 58, 65. This was not done here.

{127} The record does show that on October 27, 2000, appellees filed “Notice of
Submission of Discovery to Plaintiff Raymond J. Masek [appellant].” On that same date,

appellees also filed “Notice of Submission of Amended Discovery Responses.”



Following those submissions to appellants by appellees, appellants filed no further
motions regarding incomplete discovery.

{1128} Thus, this part of the record inferentially corroborates appellees’ claim that
on October 19, 2000, the court instructed the parties as to which documents needed to be
turned over to appellants. Unfortunately, this inference is not sufficient.

{129} As if the foregoing were not enough, on May 13, 2001, the docket
indicates that this matter was to be scheduled for a jury trial on August 13, 2001. There
was no further activity until June 12, 2001, when a subpoena was served on the Trumbull
County Department of Children Services. In response, a motion to quash was filed by
Trumbull County.

{130} OnJune 27, 2001, this motion to quash was opposed by Geauga County as
the case had originated in Trumbull County and was transferred to Geauga County. Thus,
Geauga County apparently felt these records were favorable to their defense. Although no
leave to request additional discovery at that late date was requested or granted, neither
was the motion ruled upon on the record.

{1131} Although itis possible the court was unaware of this motion and response



because of the close proximity in time, it is impossible to tell for certain. Thus, | agree
with the majority that according to the record before us, there are unresolved issues of
discovery. Until they are resolved, the merits of the grant of summary judgment cannot be

reviewed. I, therefore, concur in judgment only with the majority.



		reporters@sconet.state.oh.us
	2004-07-02T16:23:47-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




