
[Cite as LaBorde v. Gahanna, 2015-Ohio-2047.] 

 

IN THE COURT OF APPEALS OF OHIO 
 

TENTH APPELLATE DISTRICT 
 
Douglas P. LaBorde et al., : 
 
 Plaintiffs-Appellees, : 
 
v.  :       No. 14AP-764 
    (C.P.C. No. 12CV-8517) 
City of Gahanna et al., :                      
          (REGULAR CALENDAR) 
 Defendants-Appellants. : 
 
Douglas P. LaBorde et al., : 
 
 Plaintiffs-Appellees, : 
 
v.  :     No. 14AP-806 
             (C.P.C. No. 12CV-8517) 
The City of Gahanna et al., :                      
                             (REGULAR CALENDAR) 
 Defendants-Appellees, : 
 
(Regional Income Tax Agency, : 
 
 Defendant-Appellant). : 

          

D  E  C  I  S  I  O  N 
 

Rendered on  May 28, 2015 
          
 
Allen Kuehnle Stovall & Neuman LLP, Todd H. Neuman, 
Rick L. Ashton and Jeffrey R. Corcoran, for appellees Douglas 
& Karla LaBorde. 
 
Isaac Wiles Burkholder & Teetor, LLC, and Brian M. Zets, for 
appellants City of Gahanna and Jennifer Teal. 
 
Reminger Co., LPA, Gregory D. Brunton and Zachary B. 
Pyers, for appellant Regional Income Tax Agency. 
          

 



Nos.  14AP-764 and 14AP-806  2 
 

 

APPEAL from the Franklin County Court of Common Pleas 
TYACK, J. 

{¶ 1} Defendants-appellants, city of Gahanna ("Gahanna"), Gahanna Finance 

Director Jennifer Teal ("Director Teal"), and the Regional Income Tax Authority 

("RITA"), collectively referred to as ("the City") appeal from the September 11, 2014 

decision and entry of the Franklin County Court of Common Pleas determining that this 

matter may be maintained as a class action and that the City is not entitled to statutory 

immunity as provided in R.C. Chapter 2744.  For the reasons that follow, we affirm in part 

and reverse in part. 

Factual and Procedural History  

{¶ 2} Plaintiffs-appellees, Douglas and Karla LaBorde, initiated this action on 

July 3, 2012, seeking a determination that the way the Gahanna and RITA have 

interpreted Section 161.18 of the Gahanna City Code ("GCC") has resulted in an over-

collection of taxes from Gahanna residents who work in municipalities outside Gahanna 

that assess municipal tax rates higher than the 1.5 percent charged by Gahanna.  The 

LaBordes' position is that the tax itself is legal, but because of the erroneous way the City 

interprets the statute, it is not being enforced properly. 

{¶ 3} The complaint alleged both state and federal claims.  The City removed the 

action, and the federal claims were dismissed by the federal district court.  The dismissal 

was affirmed by the Sixth Circuit Court of Appeals in LaBorde v. Gahanna, 561 Fed. 

Appx. 476 (6th Cir.2014).  The remaining state law claims are as follows:  Count one- 

Declaratory Judgment as to GCC Section 161.18 (credit for tax paid to another 

municipality); Count two- Declaratory Judgment as to Tax Form 37 (the form prescribed 

by the City and used to calculate the tax credit for tax paid to another municipality); 

Count three- Declaratory Judgment as to GCC Section 161.05 (concerning whether the 

City is mandated to offset credits calculated under GCC 161.18); Count four-  Taking 

under Article 1, Section 19 of the Ohio Constitution; Count seven-  Injunctive Relief 

(against using Form 37 in its present form); Count eight- Unjust Enrichment; Count nine- 

Strict Liability Under R.C. 9.39 (civil liabilities of officers and employees). 

{¶ 4} In the complaint, the LaBordes set forth the following class: 
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All individual taxpayers who reside in the City of Gahanna, 
had taxes withheld or paid to a municipality other than 
Gahanna at a tax rate greater than 1.5%, and filed a RITA 
Form 37. 
 

(Complaint, at ¶ 46.) 
 

{¶ 5} Later, after discovery, the LaBordes moved for class certification on behalf 

of:  

All individual taxpayers who resided in the City of Gahanna, 
had taxes withheld or paid to a municipality other than 
Gahanna at a tax rate greater than 1.5%, and who filed a 
municipal  tax return with Gahanna on or after July 3, 2008 
(the "Class").  
  

(Amended Motion For Class Certification (May 2, 2014).) 

{¶ 6} The complaint asked for declaratory and injunctive relief, an award of 

damages and/or restitution, pre- and post-judgment interest, and costs and expenses 

including reasonable attorney fees. 

{¶ 7} All the parties moved for summary judgment.  The trial court granted 

summary judgment in favor of the LaBordes on Counts one, two, and three, their 

interpretation of GCC Section 161.18(a) (credit for tax paid to another municipality), the 

use of Form 37, and their entitlement to a refund of amounts overpaid.  The LaBordes' 

motion for summary judgment as to Count seven, injunctive relief, was dismissed as moot 

because of the trial court's ruling as to Count two. 

{¶ 8} The trial court granted the City's motion for summary judgment with 

respect to Count four, unconstitutional taking, and dismissed the claim.   

{¶ 9} The trial court granted the City's motion for summary judgment as to Count 

eight, unjust enrichment, and dismissed the claim. 

{¶ 10} The trial court found genuine issues of material fact with respect to Count 

nine, strict liability under R.C. 9.39, and denied both motions for summary judgment with 

respect to that claim.   
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{¶ 11} The trial court granted the motion for class certification as set forth in the 

amended motion for class certification, and appointed the LaBordes as class 

representatives, and appointed the LaBordes' counsel as class counsel.   

{¶ 12} The trial court then stated that it would issue an order setting the matter for 

a hearing on the remaining issues of the strict liability claim and the amount of damages 

and restitution that plaintiffs are entitled to recover.   

Assignments of Error  

{¶ 13} This appeal followed with Gahanna and Director Teal assigning the 

following as error:   

1.  The trial court erred and abused its discretion when it 
granted Karla and Douglas LaBordes' motion for class 
certification. 
 
2.  The trial court erred when it determined the City of 
Gahanna and Jennifer Teal were not immune from damages 
under R.C. Chapter 2744. 
 

{¶ 14} RITA has assigned the following as error: 

1. The trial court erred when it certified this matter as a class 
action. 
 
2.  The trial court erred with [sic] it determined that the 
Regional Income Tax Authority was not entitled to political 
subdivision immunity under O.R.C. §2744. 
 

Statutory Immunity 
 

{¶ 15} Although there are outstanding issues that would normally preclude appeal 

at this stage of the litigation, an order denying political subdivision immunity is 

immediately appealable, as is an order granting class certification.  Hubbell v. Xenia, 115 

Ohio St.3d 77, 2007-Ohio-4839, ¶ 12 (immunity); Cincinnati v. Harrison, 1st Dist. No. C-

130195, 2014-Ohio-2844, ¶ 19 (immunity); R.C. 2505.01(B)(5) (class action).  We shall 

address the second assignments of error, the issue of immunity, first. 

{¶ 16} The City has raised the defense of immunity from the LaBordes' claims 

under R.C. Chapter 2744, entitled "Political Subdivision Tort Liability."  R.C. Chapter 
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2744 provides a three-tiered scheme that grants broad immunity from tort claims for 

money damages to political subdivisions.  Parker v. Upper Arlington, 10th Dist. No. 

05AP-695, 2006-Ohio-1649, ¶ 9.  However, the LaBordes are correct that R.C. Chapter 

2744 immunity is not a defense to claims seeking declaratory or injunctive relief.  Id. 

{¶ 17} A review of the claims asserted by the LaBordes shows that, although they 

are requesting monetary relief in the form of "damages and/or restitution" they have not 

asserted any tort claims against the City.  The LaBordes were awarded summary judgment 

on their claims for declaratory judgment, but the alleged unconstitutional taking claim 

and the unjust enrichment claim were dismissed by the trial court.  It should be noted 

that neither claim sounds in tort.  The only remaining claim has not been adjudicated, and 

is one for statutory strict liability under R.C. 9.89.   

{¶ 18} By its very language and title, R.C. Chapter 2744 applies to tort actions for 

damages.   Big Springs Golf Club v. Donofrio, 74 Ohio App.3d 1, 2  (9th Dist.1991); Brkic 

v. Cleveland, 124 Ohio App.3d 271, 282 (8th Dist.1997); Parker at ¶ 9; State ex rel. Fatur 

v. Eastlake, 11th Dist. No. 2009-L-037, 2010-Ohio-1448, ¶ 34; Cincinnati at ¶ 30-31. 

Therefore, political subdivision tort immunity is not available to the City as a defense to 

the LaBordes' claims that do not sound in tort. 

{¶ 19} Additionally, the LaBordes' claim for money damages does not entitle the 

City to immunity.  Despite the LaBordes' prayer for damages, not every claim for 

monetary relief constitutes money damages. Windsor House, Inc. v. Ohio Dept. of Job & 

Family Servs., 10th Dist. No. 11AP-367, 2011-Ohio-6459, ¶ 21, citing Interim Healthcare 

of Columbus, Inc. v. Ohio Dept. of Adm. Servs., 10th Dist. No. 07AP-747, 2008-Ohio-

2286, ¶ 15.  Here, the LaBordes seek refunds of the amount of their municipal taxes they 

overpaid. 

Unlike a claim for money damages where a plaintiff recovers 
damages to compensate, or substitute, for a suffered loss, 
equitable remedies are not substitute remedies, but an 
attempt to give the plaintiff the very thing to which it was 
entitled. Santos v. Ohio Bur. of Workers' Comp., 101 Ohio 
St.3d 74, 801 N.E.2d 441, 2004-Ohio-28, at ¶ 14, citing Ohio 
Hosp. Assn. v. Ohio Dept. of Human Serv. (1991), 62 Ohio 
St.3d 97, 579 N.E.2d 695. Such remedies represent a 
particular privilege or entitlement, rather than general 
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substitute compensation. Keller v. Dailey (1997), 124 Ohio 
App.3d 298, 304. 
 

Interim Healthcare at ¶ 15. 
 

Consequently, a party seeks equitable relief when "[t]he relief 
sought is the very thing to which the claimant is entitled 
under the statutory provision supporting the claim." Zelenak 
v. Indus. Comm., 148 Ohio App.3d 589, 774 N.E.2d 769, 
2002–Ohio–3887, at ¶ 18, citing Henley Health Care v. Ohio 
Bur. of Workers' Comp. . (Feb. 23, 1995), Franklin App. No. 
94APE08–1216, and Keller, supra. A specific remedy, seeking 
reimbursement of the compensation allegedly denied, is not 
transformed into a claim for damages simply because it 
involves the payment of money. Id., citing Ohio Edison Co. v. 
Ohio Dept. of Transp. (1993), 86 Ohio App.3d 189, 194 
 

Interim Healthcare at ¶ 16. 
 

Cases in which a plaintiff claims a state agency has wrongfully 
collected certain funds are characterized generally as claims 
for equitable restitution. Morning View Care Center–Fulton 
v. Ohio Dept. of Job & Family Servs., Franklin App. No. 
04AP-57, 2004-Ohio-6073, at ¶ 19. Similarly, a claim that 
seeks to require a state agency to pay amounts it should have 
paid all along is a claim for equitable relief, not monetary 
damages. Zelenak, supra, at ¶ 19.  
  

Interim Healthcare at ¶ 17. 
 

{¶ 20} In the final analysis, should the LaBordes ultimately succeed on their 

complaint, the result will be Gahanna paying the LaBordes an award of money, not in the 

form of money damages but in the form of refunds of overpayments of taxes they paid to 

Gahanna. Because the relief sought is not money damages, the City is not entitled to 

statutory immunity under R.C. Chapter 2744.   

{¶ 21} The second assignments of error are overruled. 

Class Certification 

{¶ 22} We turn now to the issue of class certification.  The trial court granted the 

motion for class certification, appointment of the LaBordes as class representatives, and 
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appointment of the LaBordes' counsel as class counsel.  Gahanna has raised multiple 

challenges to certification. 

{¶ 23} Rule 23 of the Ohio Rules of Civil Procedure governs class action 

certification in Ohio. That rule provides, in pertinent part: 

(A) Prerequisites to a class action 

One or more members of a class may sue or be sued as 
representative parties on behalf of all only if (1) the class is so 
numerous that joinder of all members is impracticable, (2) 
there are questions of law or fact common to the class, (3) the 
claims or defenses of the representative parties are typical of 
the claims or defenses of the class, and (4) the representative 
parties will fairly and adequately protect the interests of the 
class. 
 
(B) Class actions maintainable 
 
An action may be maintained as a class action if the 
prerequisites of subdivision (A) are satisfied, and in addition: 
 
(1) the prosecution of separate actions by or against individual 
members of the class would create a risk of 
 
(a) inconsistent or varying adjudications with respect to 
individual members of the class which would establish 
incompatible standards of conduct for the party opposing the 
class; or 
 
(b) adjudications with respect to individual members of the 
class which would as a practical matter be dispositive of the 
interests of the other members not parties to the 
adjudications or substantially impair or impede their ability to 
protect their interests; or 
 
(2) the party opposing the class has acted or refused to act on 
grounds generally applicable to the class, thereby making 
appropriate final injunctive relief or corresponding 
declaratory relief with respect to the class as a whole; or 
 
(3) the court finds that the questions of law or fact common to 
the members of the class predominate over any questions 
affecting only individual members, and that a class action is 
superior to other available methods for the fair and efficient 
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adjudication of the controversy. The matters pertinent to the 
findings include: (a) the interest of members of the class in 
individually controlling the prosecution or defense of separate 
actions; (b) the extent and nature of any litigation concerning 
the controversy already commenced by or against members of 
the class; (c) the desirability or undesirability of concentrating 
the litigation of the claims in the particular forum; (d) the 
difficulties likely to be encountered in the management of a 
class action." 
 

Standard of Review 
 

{¶ 24} We review the issue of class certification under an abuse of discretion 

standard.  Smith v. State Teachers Ret. Bd., 10th Dist. No. 97APE07-943 (Feb. 6, 1998), 

citing Marks v. C.P. Chemical Co., Inc., 31 Ohio St.3d 200 (1987), syllabus.  Moreover, 

"[a] trial court which routinely handles case-management problems is in the best position 

to analyze the difficulties which can be anticipated in litigation of class actions."  Id. at 

201.  Therefore, the issue before us is whether the trial court abused its discretion in 

granting class certification.   

{¶ 25} The burden of proving the elements of Civ.R. 23 for class certification is on 

the party seeking certification, and failure to prove any element precludes such 

certification.  Rinder v. Med. Protective Co., 4th Dist. No. 2002CA00354, 2003-Ohio-

3855, ¶ 20.  In order to maintain a class action, the requirements of Civ.R. 23(A) and 

23(B) must be met.  The threshold requirements of Civ.R. 23 are:  

(1) an identifiable class must exist and its definition must be 
unambiguous; (2) the named representatives of the class must 
be among its members; (3) joinder of all class members must 
be impracticable because of their number; (4) questions of law 
or fact must be common to the class; (5) the representative 
parties' claims or defenses must be typical of the claims or 
defenses of the class; (6) the representative parties must 
protect fairly and adequately the interests of the class; and (7) 
one of three requirements set forth in civil procedure rule 
must be met. 
 

State ex rel. Davis v. Pub. Emps. Retirement Bd., 111 Ohio St.3d 118, 122-23, 2006-Ohio-

5339, ¶ 21, quoting Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d 67, 71 (1998). 
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{¶ 26} The City has raised multiple arguments against class certification. 

Statutes of Limitations  

{¶ 27} The City asserts it was error to expand the scope of the class to include 

taxpayers who filed after July 8, 2008, because a one-year statute of limitations pursuant 

to R.C. 2723.01 applies to the action.  R.C. Chapter 2723 governs the enjoining and 

collecting of illegal taxes and assessments.  Alternatively, Gahanna argues a two-year 

statute of limitations for actions filed against political subdivisions applies pursuant to 

R.C. 2744.04(A), part of the Political Subdivision Tort Immunity Act discussed above.   

{¶ 28} As discussed by the trial court, we find this argument unpersuasive.  The 

LaBordes are not contending that it is illegal to collect taxes pursuant to GCC Section 

161.18(a).  Rather, they argue that the City is interpreting the statute incorrectly.  

Therefore, R.C. Chapter 2723 has no application.  Furthermore, for the reasons discussed 

in connection with the second assignments of error, R.C. 2744.04(A) does not apply 

either. 

{¶ 29} GCC Section 161.12(d), entitled "Collection of unpaid taxes and refunds of 

overpayments," provides as follows: 

Taxes erroneously paid shall not be refunded unless a claim 
for refund is made within three (3) years from the date on 
which such payment was made or the return was due, or 
within three (3) months after final determination of the 
federal tax liability, whichever is later. 
   

{¶ 30} Similarly, R.C. 718.12 provides, in pertinent part: 

Civil actions to recover municipal income taxes and penalties 
and interest on municipal income taxes shall be brought 
within the later of: 
 
(i) Three years after the tax was due or the return was filed, 
whichever is later * * *. 
 

{¶ 31} These statutes specifically apply to overpayments of municipal income 

taxes, and these specific provisions should prevail over the more general provisions cited 

by the City.  Therefore, any class certified by the trial court should be limited by a three- 

year statute of limitations.  Since the case was filed on July 3, 2012, the trial court must 
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amend the scope of the class certified accordingly to reflect a three-year statute of 

limitations. 

Identifiable Class 

{¶ 32} Gahanna argues that the trial court erred in finding  that the proposed class 

was unambiguous because individualized inquiries into each potential class member are 

necessary.  Specifically, Gahanna claims there is no way to know how an individual 

calculated and filed  his or her municipal income tax return, how it was prepared, whether 

the class member used Form 37, whether the class member or the member's accountant 

was forced to use the City's interpretation of GCC Section 161.18 or if the member came to 

that conclusion of their own free will.   

{¶ 33} We find this argument unpersuasive.  Gahanna's attempt to graft additional 

requirements onto the class is unnecessary.  The class does not distinguish between 

taxpayers who prepared their own returns and those who hired someone to do so.  The 

class does not distinguish between those who used Form 37 and those who did not.  The 

class consists of (1) residents of Gahanna, (2) who filed a Gahanna Municipal Tax Return, 

(3) who had taxes withheld or paid to another municipality at a rate greater than 1.5 

percent.   

{¶ 34} Moreover, RITA, which is in charge of processing Gahanna's tax returns, 

has indicated that it is capable of printing off a report that would show the names, 

addresses, contact information, and damage amounts as alleged in this case for the 

members of the class.  (Deposition of Lora Gischel at 110, 851 of 2534 electronic record.)  

RITA can and did generate a report that lists the cities in which Gahanna residents 

worked, those cities' tax rates, the residents' wages and earnings in those cities, and the 

amount of taxes withheld in those cities.  RITA has identified a class of more than 12,000 

members under the definition adopted by the trial court.  Thus, joinder would be 

impractical. 

{¶ 35} The definition is specific and relates to the use of standardized instructions 

and procedures for filing municipal tax returns.  Also, the class members are easily 

identified. 

LaBordes as Class Members   
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{¶ 36} Gahanna next argues that Karla and Douglas LaBorde are not members of 

the proposed class because they did not calculate and file their own municipal tax returns, 

but instead, had their accountant prepare, calculate, and file their returns. 

{¶ 37} When certifying a class under Civ.R. 23, the class representatives must be 

members of the class and have the same interests as the proposed class members.  

Warner v. Waste Mgmt. Inc., 36 Ohio St.3d 91, 96 (1988). 

{¶ 38} The LaBordes fulfill all of the requirements of the proposed class.  They 

reside in Gahanna and work in municipalities with income tax rates higher than 

Gahanna's 1.5 percent.  Their returns demonstrate that they filed their Gahanna tax 

returns using the calculation required by the City.  Regardless of whether a class member 

used Form 37 or prepared the return in some other manner, there was deposition 

testimony that the return would be denied if the calculation did not match up with the 

City's interpretation of GCC Section 161.18. 

Commonality and Typicality  

{¶ 39} The City argues that a class action will not generate common answers 

because certain factors defeat commonality.  The claimed dissimilarities are the same 

factors already discussed above.  Did the taxpayer personally prepare the return?  Did the 

taxpayer use Form 37?  Did the taxpayer follow the instructions on Form 37?  What 

calculation did the taxpayer employ?  What interpretation of GCC Section 161.18 did the 

taxpayer follow? 

{¶ 40} Commonality deals with shared issues of law or fact.  Sprague v. Gen. 

Motors Corp., 133 F.3d 388, 397 (6th Cir.1998).  It requires a common issue that would 

advance the litigation.  Id.  "[A] plaintiff's claim is typical if it arises from the same event 

or practice or course of conduct that gives rise to the claims of other class members, and if 

his or her claims are based on the same legal theory."  Baughman v. State Farm Mut. 

Auto Ins. Co., 88 Ohio St.3d 480, 485, 2000-Ohio-397.  The claims of the representative 

parties must be typical of the claims or defenses of the class, and there must be no express 

conflict between the class representatives and the class.  Civ.R. 23(A)(3); Hamilton at 77. 

{¶ 41} Here, the class definition accepted by the trial court does not require the use 

of Form 37.  Additionally, the City's witnesses acknowledged that any return that was not 
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calculated in accordance with the City's interpretation of GCC Section 161.18 would be 

rejected.  Thus, the claimed dissimilarities are not germane to the litigation. 

{¶ 42} The pivotal legal issue is the proper interpretation of GCC Section 161.18.  

This satisfies the commonality requirement.  Moreover, the LaBordes' claims are typical 

of the rest of the class because they fulfill the criteria for the class, and all members of the 

class are challenging the same course of conduct based on the City's interpretation of GCC 

Section 161.18.  Here, the LaBordes are in a situation identical to that of putative class 

members, and therefore satisfy the typicality requirement.  Marks at 202. 

Representative Parties Adequately Represent the Class   

{¶ 43}  Gahanna claims that the LaBordes will not fairly and adequately protect the 

interests of the class.  Gahanna bases this on the LaBordes' unfamiliarity with the details 

of the lawsuit and minimal involvement. 

{¶ 44} Under Ohio law, the adequacy requirement has two components.  First, "[a] 

representative is deemed adequate so long as his interest is not antagonistic to that of 

other class members."  Id. at 203; Hamilton at 78.  Here, the LaBordes' interests are 

aligned with those of the class.  Second, the representatives' counsel must be qualified, 

experienced, and generally able to conduct the proposed litigation.  Warner at 98.  The 

City does not contest this component. 

Civ.R. 23(B)(3) 

{¶ 45} The final mandatory finding for class certification is that one of three 

requirements set forth in Civ.R. 23(B) must be met.  The LaBordes are proceeding under 

Civ.R. 23(B)(3) ("the court finds that the questions of law or fact common to the members 

of the class predominate over any questions affecting only individual members, and that a 

class action is superior to other available methods for the fair and efficient adjudication of 

the controversy.").   

{¶ 46} Citing Frisch's Restaurant, Inc. v. Conrad, 10th Dist. No. 05AP-412, 2005-

Ohio-5426, Gahanna argues there is no need for class certification in this case because the 

LaBordes' requested relief would automatically accrue to the benefit of those in the 

proposed class.   
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{¶ 47} In Frisch's, the appellants sought class certification to challenge the manner 

in which the administrator of the Bureau of Workers' Compensation handled dividend 

credits on retrospectively rated state fund premiums.  Id. at ¶ 10. 

{¶ 48} This court stated that the issue is "whether the requested relief would 

automatically accrue to the benefit of those in the proposed class without resort to class 

litigation."  Id. at ¶ 26. This court determined that the requested relief would 

automatically benefit any organization in the same position as appellants.  Id.   

{¶ 49} The situation here is different.  If the class is not certified, the approximately 

12,000 class members would each have to bring individual claims for refunds.  

Individually, the members of the class lack the strength to litigate their claims.  It is 

unlikely that the class members would file new suits given the relatively small amounts 

involved in individual recoveries, the cost of adequate representation, not to mention the 

massive drain on judicial and administrative resources.  See Hamilton at 80 (certifying a 

class of mortgagors seeking redress for a lender's method of miscalculating mortgage 

rates). 

{¶ 50} Finally, Gahanna argues no single set of operative facts can establish 

liability for all class members.  Gahanna reiterates the same arguments discussed above as 

to whether an individual used Form 37, and how they calculated and filed their municipal 

income tax return.   

{¶ 51} For the same reasons as discussed previously, the trial court did not abuse 

its discretion in ruling that common questions of law predominate.  Although different 

taxpayers may have prepared and filed their returns differently, all the claims arise from 

the standardized application of the City's interpretation of GCC Section 161.18.  See 

Hamilton at 80 (the gravamen of every complaint within the subclass is the same and 

relates to the use of standardized procedures and practices). 

Standing  

{¶ 52} In addition to the same arguments Gahanna has brought regarding class 

certification, RITA has raised some additional arguments under this assignment of error.  

RITA first argues that the LaBordes lack standing because they failed to file their taxes 

under written protest and they failed to issue a notice to sue in accordance with R.C. 
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2723.03.  RITA contends that R.C. 2723.01 is the exclusive remedy in this action.  RITA 

also attacks the LaBordes' standing on the ground that they failed to exhaust their 

administrative remedies. 

{¶ 53} R.C.  2723.03 provides, as follows: 

Actions to enjoin the collection of taxes and assessments must 
be brought against the officer whose duty it is to collect them. 
Actions to recover taxes and assessments must be brought 
against the officer who made the collection, or if he is dead, 
against his personal representative. When they were not 
collected on the county duplicate, each corporation or board 
which is entitled to share in the revenue so collected must be 
joined in the action. 
 
If a plaintiff in an action to recover taxes or assessments, or 
both, alleges and proves that he or the corporation or 
deceased person whose estate he represents, at the time of 
paying such taxes or assessments, filed a written protest as to 
the portion sought to be recovered, specifying the nature of 
his claim as to the illegality thereof, together with notice of his 
intention to sue under sections 2723.01 to 2723.05, inclusive, 
of the Revised Code, such action shall not be dismissed on the 
ground that the taxes or assessments, sought to be recovered, 
were voluntarily paid. 
 

{¶ 54} It is uncontroverted that the LaBordes did not file their municipal income 

tax returns under protest or issue a notice of intent to sue.  The requirements of R.C. 

2723.03 would be mandatory if the LaBordes had brought their action pursuant to R.C. 

Chapter 2723.  But they did not. 

{¶ 55} The failure to exhaust argument is in actuality an affirmative defense to the 

underlying declaratory judgment action and not a standing argument.  The argument is 

not subject to appeal at this time as it relates to the merits of the trial court's ruling on the 

declaratory judgment action.  Because it is not within the scope of the present appeal in 

this case, and we will not address the issue at this time.   

{¶ 56} To have standing, a plaintiff must "possess the same interest and suffer the 

same injury shared by all members of the class that he seeks to represent."  Hamilton at 

74.  Moreover, the United States Supreme Court has held that in order to have standing, 

there must be an injury in fact that is concrete and particularized, a causal connection 
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between the injury and the conduct complained of, and that the injury will be redressed 

by a favorable decision granting the requested relief.  Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560-61 (1992).  The LaBordes easily meet these requirements. 

{¶ 57} The first assignments of error are sustained in part and overruled in part.  

The class must be modified to reflect a three-year statute of limitations.  The remaining 

arguments are not well-taken. 

{¶ 58} Based on the foregoing, the decision and entry of the trial court granting the 

plaintiffs' motion for class certification, and the denial of the defendants' motion for 

summary judgment on the basis of sovereign immunity is affirmed in part and reversed in 

part, and the matter is remanded to the trial court for further proceedings in accordance 

with this decision. 

Judgment affirmed in part, reversed in part; 
remanded for further proceedings. 

BROWN, P.J., and HORTON, J., concur. 
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