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BROWN, J.

{1} In this consolidated appeal, T.F. ("mother"), appellant, appeals two
judgments of the Franklin County Court of Common Pleas, Division of Domestic
Relations, Juvenile Branch. In one judgment, the court granted legal custody of mother's
child, N.F., to A.M. ("aunt”) and L.M. ("uncle”). In the other judgment, the court granted
legal custody of mother's three additional children, C.M., J.M., and S.M., to J.M. ("father"),
appellee.

{12} C.M., born September 17, 2001, is the daughter of mother and father. N.F.,
born November 27, 2002, is the son of mother and father. J.M., born October 25, 2004,
is the son of mother and father. S.M., born July 21, 2006, is the daughter of mother and
father. On January 4, 2007, Franklin County Children Services ("FCCS"), appellee, filed
complaints alleging the children were abused, neglected, and dependent. On January 5,
2007, the trial court granted FCCS temporary custody of the children. On January 29,
2007, a magistrate granted a temporary order of protective supervision with regard to the
children. A family case plan was completed February 2, 2007. On March 1 and 2, 2007,
the trial court found N.F. and the other three children, respectively, to be dependent, and
placed them under the court ordered supervision of FCCS.

{113} On April 3, 2007, with regard to N.F., FCCS filed a motion to terminate court
ordered protective supervision and grant legal custody, and to make Ohio Youth
Advocate Program ("OYAP"), appellee, a party. On April 18, 2007, father filed a motion to
terminate the temporary order of custody and court ordered protective supervision and

award him legal custody of the children.
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{4} On May 9, 2007, the trial court granted aunt and uncle, who are the
children's paternal aunt and uncle, temporary custody of N.F., and the court granted
temporary custody of the other children to father. On June 12, 2007, mother filed a motion
for shelter care hearing.

{5} The magistrate conducted a hearing over the course of numerous days
and, on March 18 and 27, 2008, the magistrate issued two nearly identical decisions in
which the trial court denied mother's June 12, 2007 motion, dismissed father's April 18,
2007 motion, terminated the court ordered protective supervision by FCCS, maintained
the wardship over the children, awarded legal custody of N.F. to aunt and uncle, awarded
legal custody of the three other children to father, and granted mother supervised
parenting time. Mother subsequently filed objections in both cases.

{116} The trial court held a hearing on mother's objections September 8, 2008.
On October 24, 2008, the trial court issued two judgments, denying mother's objections
and approving and adopting the magistrate's decisions. Mother appealed the judgments
of the trial court, and we have consolidated the appeals. Mother asserts the following
assignment of error:

The trial court erred in granting legal custody of CM, JM, and
SM to [father], and of NF to [aunt and uncle].

{7} In her sole assignment of error, mother argues the trial court erred when it
found it was in the best interests of N.F. for legal custody to be granted to aunt and uncle
and, in the best interests of the three additional children, legal custody be granted to
father. The children in the present case were found to be dependent. In such cases, the

standard to be utilized is set forth in R.C. 2151.417(B) and 2151.42(A). See In re Farrow,
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10th Dist. No. 01AP-837, 2002-Ohio-3237, 16. R.C. 2151.417(B) provides that, if a
court issues a dispositional order pursuant to section 2151.353 as did the court in the
present case, the court has continuing jurisdiction over the child pursuant to R.C.
2151.353(E)(1). Furthermore, R.C. 2151.353(E)(2) provides that the court may amend a
dispositional order at any time upon its own motion or upon the motion of any interested
party and, in doing so, the court shall comply with R.C. 2151.42. R.C. 2151.42(A)
provides:

At any hearing in which a court is asked to modify or

terminate an order of disposition issued under section

2151.353, 2151.415, or 2151.417 of the Revised Code, the

court, in determining whether to return the child to the child's

parents, shall consider whether it is in the best interest of the

child.

{118} As noted previously, the court adjudicated the children as dependent, with
protective supervision under FCCS, as an order of disposition under R.C. 2151.353. Both
father and aunt and uncle filed motions seeking an alternative disposition. Pursuant to
R.C. 2151.417(B), the court was required to comply with R.C. 2151.42(A) in amending its
dispositional order. In accordance with R.C. 2151.42(A), the court was obligated to
consider the best interests of the children.

{119} This court will not reverse an award of legal custody absent an abuse of
discretion. In re Nice, 141 Ohio App.3d 445, 455, 2001-Ohio-3214. Abuse of discretion
connotes more than an error of law or judgment; rather, it implies that the trial court's
decision was unreasonable, arbitrary or unconscionable. Blakemore v. Blakemore

(1983), 5 Ohio St.3d 217, 219. Legal custody where parental rights are not terminated is

not as drastic a remedy as permanent custody. Nice at 455. Therefore, the trial court's
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standard of review in legal custody proceedings is not clear and convincing evidence, as
it is in permanent custody proceedings, but merely a preponderance of the evidence. Id.
"Preponderance of the evidence” means evidence that is more probable, more
persuasive or of greater probative value. State v. Finkes, 10th Dist. No. 01AP-310, 2002-
Ohio-1439.

{110} Mother presents several specific arguments as to why the trial court's
decision was in error, which we will address in conjunction with our best interest analysis.
The magistrate and trial court found that it was in the best interests for aunt and uncle to
obtain custody of N.F. and for father to obtain custody of C.M., J.M., and S.M.
Specifically, the magistrate indicated that mother did not provide proper care for the
children, and was unable to provide the consistent attention, structure, and discipline the
children needed. The magistrate pointed out that mother had so little control over N.F.
that she voluntarily agreed to place N.F. with aunt and uncle prior to FCCS's order. The
magistrate also found that mother was not able to properly ensure that C.M. was in
school consistently and, when C.M. was in school, she was late, hungry, tired, and sad.
When C.M. was in father's care, her performance and demeanor at school improved
dramatically. The magistrate further found that, when mother placed N.F. with aunt and
uncle, N.F. behaved well with no signs of the outrageous behavior he exhibited while with
mother. The magistrate also noted that N.F. overdosed on mother's diet pills while in her
care, resulting in a four-day hospital stay. Although the magistrate's and trial court's
decisions centered mostly on N.F. and C.M., because they are the two oldest children,
the trial court also found S.M.'s and J.M.'s best interests were served by granting legal

custody to father.
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{111} A summary of the testimony at trial is as follows. Tara White, a former social
worker at OYAP, testified the case plan here included the children and adults being
violent free, alcohol and drug assessments and mental health assessments for the
parents, speech therapy for one of the children, and counseling for N.F. White had one
home visit during the time she was a social worker in the present case. She described
mother's house as "chaotic." N.F. was climbing cabinets and running around, and the
children were difficult for mother to control. Mother told her that she was extremely
frustrated by N.F.'s behavior, although White admitted mother's situation with four
children that age would be difficult for anyone. Mother denied abusing the kids to White,
but admitted that she was tired of being a parent. Mother told her that it was much easier
to manage the other three children without N.F. present. White also testified that, on two
occasions, mother made arrangements for N.F. to stay with aunt and uncle. Mother also
told her she was taking prescribed medication for depression. White reported that father
exercised his visitations while she was the family's social worker. With regard to C.M.,
White testified that C.M. was in kindergarten and White received a call from someone at
her school who indicated C.M. was having attendance problems. C.M. had not been in
school for two to three days at the time, and C.M. started kindergarten three months late.
White set up home services for mother, including referrals for home based alcohol and
drug therapy, mental health therapy, and general speech and play therapy.

{112} Jessica Ardelea, C.M.'s kindergarten teacher, testified C.M. started
kindergarten late because mother was confused as to when C.M. could start. C.M.'s
attendance when she started school in November was not very good. She had over 30

absences for a half-day program, and she would come in tired, hungry, and sad. After
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Ardelea spoke to mother, C.M. was switched to an afternoon program. She "definitely"
noticed a difference in C.M. after father obtained custody in late April 2007. C.M. stopped
missing classes and would be on time, more awake, more attentive, happier, more
positive, more confident, and more outgoing. After father obtained custody, C.M. also did
not complain of being hungry or tired. Her attendance was "fine" after father obtained
custody. However, Ardelea testified that C.M. must be retained in kindergarten one more
year because her absences put her so far behind.

{113} Stacy Goddard, a caseworker at OYAP, testified she visited mother's home.
The home was clean, and J.M. and S.M. were clean. Mother told her that she had taken
N.F. to aunt and uncle's home because of his behavior, and he had threatened to cut her
throat with a knife and watch her bleed. Mother told Goddard that S.M. was in need of
medication, but she did not have a medical card for her. Goddard later discovered that
mother, in fact, had the medical cards. Mother also told her she was having problems
getting C.M. to school. Goddard testified that mother told her she was depressed and
had been on medications for it, but the medications were not working. When Goddard
discussed with mother the incident in which N.F. found her diet pills and overdosed, which
resulted in his four-day hospitalization, mother blamed N.F. for finding and eating the pills.
Goddard said mother wrote a letter on March 18, 2007, that stated mother wanted to give
aunt and uncle permanent custody of N.F. Goddard said aunt and uncle's house was
very appropriate. When she first met N.F., he was very polite and friendly. She
witnessed no behavior like mother described.

{114} Goddard also testified that father had brought all four children into her office

seeking to keep the children with him, and he showed her photographs of bruises on their
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bodies. The children reported their mother and her boyfriend, D.Z., were hitting them with
spoons and belts. After this incident, when Goddard visited father's house, the children
were very clean and happy. Once father obtained authority to take C.M. to school, C.M.
had no further problems at school. Thereafter, Goddard observed two visitations between
mother and the children. The children were happy to see their mother; however, mother
was not able to engage all of the children in activity, and she could not keep track of
them. With regard to the case plan, mother completed everything in the case plan except
for the parenting classes. She completed a drug and alcohol assessment and mental
health assessment. A home-based worker went to mother's home numerous times to
help her parent, but most of the time mother was not home.

{115} Mother testified her house was sometimes chaotic in the mornings. C.M.
was difficult to wake up in the mornings for school, and she often missed the bus. To
remedy this issue, mother would prepare C.M.'s breakfast, bathe her, and lay out her
clothes the night before. Mother said she understood why C.M. was tired before school,
as C.M. slept in the same room with her infant sister. She said despite what the school
officials reported, C.M. ate every morning before school. She said she never had the
opportunity to see if afternoon kindergarten would improve C.M.'s attendance and
tiredness before custody was transferred to father.

{116} With regard to N.F., mother testified that, one morning he disappeared from
home, and friends found him two blocks away at a gas station. Although mother put
chain locks on the doors, N.F. broke the chain. N.F. often talked about wanting to be with
father, and father previously worked at the gas station. Mother said she decided to place

N.F. with his aunt and uncle because he was out of control. He would destroy her house,
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tear down her curtains, throw things at her, hit her, and leave the home. She said she
executed the document for aunt and uncle to have custody of N.F. because she thought
his tantrums may get worse and he would harm the other children. However, she
believes aunt and uncle are harming N.F. by telling him that mother does not love him
and does not want to be with him.

{1117} Mother admitted she was tired of being a single mother. In January 2007,
mother called aunt and said she was on the edge and wanted her to get the children
before they were harmed. She denied having ever hit any of her children or striking them
with spoons. She testified that father claimed she abused the children when J.M. fell out
of a wagon once while playing with a friend.

{118} Mother works at a restaurant and works part-time for her father laying tile,
cleaning apartments, and installing sinks. Mother's live-in boyfriend also contributes
financially. Her boyfriend is an exotic dancer and works part-time for her father. She said
the children adore her boyfriend, and he spends time with them. By the time of the
hearings that took place in December 2007, mother's live-in boyfriend was in the process
of moving out of the house after she discovered he had posed for a pornographic
website. Although she said she was still dating her boyfriend at that time, they were
breaking up as soon as he was out of the house. Mother also said neither she nor father
have a driver's license. She testified that she had not done any drugs for several months
prior to trial.

{1119} Mother stated her visits with the children are at a mall and are fun. The
children are excited to see her. When the visits end, J.M. cries and C.M. tells her she

wants to come home with her. When mother visits N.F., he is excited to see her and,
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when she leaves, he says he wants to go home with her. She noted that, before the
December 18, 2007 hearing, father brought the children to visitation without giving them a
nap or feeding them, resulting in her having to cut the visitation short so they could go to
father's to eat and sleep.

{20} Mother further stated she completed her entire case plan. She stated all of
the children have their own clothes, toys, beds, and anything else they need. Mother
testified she was prescribed medication for depression, and she is following all doctors'
prescriptions for medication for her depression. Mother believes father is capable "to an
extent" of taking care of the children. She admitted that father cares for the children's
physical needs and provides a home.

{21} Ashley Schroeder, a family case manager at the National Youth Advocate
Program, testified she conducted home visits at uncle and aunt's home. The home was
very clean, with plenty of food and room for N.F. N.F. appeared to be very bonded to
aunt and uncle. She never saw N.F. act out during a monthly visit. However, aunt
reported to her that N.F. would urinate in inappropriate places. C.M.'s school teacher told
Schroeder C.M. has perfect attendance and has friends, and the teacher had no
concerns. Schroeder also observed the three children in father's custody. Father had no
problems managing their behavior. She believed father would comply with visitations for
mother if he were ordered to do so. She said father's and mother's work schedules have
created difficulty arranging visitations.

{122} Aunt, father's sister, testified mother contacted her in January 2007, and
said she had beaten "the crap” out of N.F., causing 15 bruises. The children were

removed from custody that evening, and N.F. came to live with her. When custody was
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returned to mother in late February, the next day, mother called her and told her to come
get N.F. because he was out of control and she could not handle him. One week later,
mother took N.F. back again, only to ask aunt to take custody of N.F. two weeks later in
mid-March 2007. N.F. has lived with aunt ever since. Mother did not call aunt again to
check on N.F. until the end of May and did not visit N.F. until June 2007.

{1123} Aunt further testified that, when N.F. first came to her house, he was very
angry, talked about knives and swords, horded food, and urinated on things. N.F. told her
he urinates on things because he was locked in his room at his mother's house and could
not use the bathroom. He still gets very angry and acts out when they mention mother to
him. After one visit to mother's house, he returned with a plastic sword toy, and he used it
toward her dog, so she took it away. After an overnight visit with mother, N.F. was very
angry and used the "N" word to refer to an African-American walking by aunt's house.
N.F. said he learned the word by listening to mother's and her boyfriend's music. Aunt
also found the pornographic website featuring mother's boyfriend through a picture on
mother's MySpace page, and mother told her that she was angry about the pornographic
pictures. Aunt does not wish to adopt N.F., just protect him. Aunt did not believe mother
should ever regain custody of the children.

{124} Katharine Smiley, a counselor at C.M.'s elementary school, testified that
C.M.'s attendance when she first started school in November 2006 was sporadic. In a
year-end assessment, the school indicated that C.M. exhibited behaviors sometimes
seen in emotionally disturbed children, she had no opportunity for social or cultural
stimulation outside of school, she had poor attendance, the parents never attended

teacher/parent conferences, and C.M. was more than one year below grade level in all
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academic areas. In a student intervention plan from early 2007, the school indicated C.M.
needed to increase her school social experiences by attending two kindergarten sessions
per day because she had missed so much of her school experience in the first year of
kindergarten. When Smiley interacted with C.M. in February 2007, C.M. did not respond
much, was withdrawn, her hair was uncombed, she was not clean, and she appeared
tired. C.M. would often tell her she did not eat dinner or breakfast. She noticed a change
in C.M. at the end of April when C.M. began to look happy, was interested in things, said
she ate breakfast, talked about things she did with her family, was well groomed, was
more involved with other children, and was more confident. At a meeting with mother in
early April 2007 regarding attendance, mother said C.M. might be tired because N.F. was
keeping her up at night. Mother never mentioned C.M. slept in the same room as an
infant. Smiley and Ardelea suggested afternoon kindergarten. Smiley testified that the
school has had problems contacting mother when C.M. is sick or absent. The truancy
officer at the school also met with mother to discuss C.M.'s absences. After April 18,
2007, C.M. had no absences, and only an excused tardy.

{125} Father testified he has had custody of the three children since mid-April
2007. He has been employed for the last several years and lives in a three bedroom
apartment. He said he never had the same issue with C.M. having trouble getting up for
school. She has had perfect attendance at her new school. His family and fiancée,
Megan, help him with the children. His fiancée is still married and has two children, who
live with them every other week. Father also testified he thought N.F. was better off with
his sister for the time being because he could get individual attention from her, but father

wanted custody of him in the future. All four children see each other about every other
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day now, and N.F. stays with father twice per week. Father did not think mother was
capable of taking care of the children. He said mother curses in front of the children,
teaches the children nasty words, and teaches them inappropriate things. The children
have told him that their mother has struck them with spoons and belts, and father is
fearful that mother will hurt the children.

{126} Leah Lemasters, who provided day-care for the children approximately
three days per week from winter 2006 until April 2007, testified she has never seen father
visit the children. She said she has seen N.F. throw huge temper tantrums and get
violent. She also added that the diet pills that N.F. took were in mother's purse on top of
the refrigerator. She said it was extremely difficult to wake C.M. for school. She found
mother's parenting appropriate.

{1127} Mother's boyfriend, D.Z., testified mother was a good parent. He said
mother now puts all of her pills and medications in a lockbox in her bedroom. He never
saw mother spank the children with a wooden spoon. He agreed C.M. was hard to wake
for school. D.Z. said that mother signed the document giving aunt and uncle "permanent”
custody so N.F. could get medical care and coverage while in aunt and uncle's care. He
also stated that he posed for the pornographic photos a couple of years ago while in
Florida because he had no money, and that he is no longer an exotic dancer. He moved
out of mother's house because the nude photographs were causing problems for her.
D.Z. also testified that father would come to mother's house to visit the children twice a
month for an hour or so. D.Z. said father would sometimes cancel mother's visitations

with the children.
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{1128} Mother's father, M.F., testified he thought mother cared for the children well.
He had never seen his daughter abuse the children. He had never seen mother spank or
hit the children. Although he spent a lot of time at mother's home, he never saw father
visit the children before April 2007. M.F. also testified that he would be better able to help
mother care for the children if they were returned to her. He admitted he was found guilty
of possession of cocaine in 1990 after a prostitute left drugs in his car, although he
claimed he did not know she was a prostitute, and he made her get out of the car when
he found out. He also pleaded guilty to attempted aggravated arson in the past after
crawling into a friend's house through a window and falling asleep with a lit cigarette.
M.F. said aunt and uncle are "more than fit" to raise the children, but he did not like that
aunt and uncle had the children call them "mom" and "dad.” He said he and mother's
boyfriend sometimes smoked marijuana together while the children were in the house,
but he has not smoked marijuana in several months, and he has not had alcohol for five
years.

{129} After a thorough review of the record in this case, we cannot find that the
trial court abused its discretion when it awarded legal custody of N.F. to aunt and uncle
and legal custody of C.M., S.M., and J.M. to father. The record makes clear that mother
has had an extremely difficult time caring for the four children. Her house was described
as chaotic, and it was difficult for mother to control the children in her home. On several
occasions, mother admitted that she was tired of being a parent. In January 2007, she
telephoned aunt and told her that she needed to take the children from her before they
were harmed. Mother was extremely frustrated by N.F.'s behavior and voluntarily

relinquished care of N.F. to aunt and uncle on several occasions, finally executing a
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written document giving "permanent” custody to aunt and uncle. Mother also could not
keep track of all of the children during visitations. Although mother's witnesses, including
her babysitter, her father, and her boyfriend all believed mother's parenting was
appropriate and she was a good parent, the above evidence demonstrates otherwise.

{130} Mother has also shown irresponsibility in looking after the best interests of
the children. She failed to place her diet pills in a secure place, resulting in N.F.
overdosing on them. Although there was testimony that the diet pills were in her purse on
top of the refrigerator, there was also evidence that the children often climbed on the
countertops. N.F. also wandered from mother's house, ending up two blocks away before
he was found. Furthermore, mother failed to assure and promote C.M.'s schooling. She
enrolled C.M. over two months late for kindergarten, and C.M. was absent an
extraordinary number of times. Mother also failed to foster a positive environment for
school, as evidenced by the abundant testimony from school officials that C.M.'s behavior
and performance were poor while she was under mother's care. In addition, although
S.M. was in need of asthma medication, mother claimed she did not have the children's
medical cards to pay for it, although mother, in fact, had the cards.

{131} Contrary to mother's failings, father and aunt and uncle did not report the
same difficulties experienced by mother. As soon as father retained custody of C.M., her
school attendance, demeanor, attitude, and performance vastly improved. Father said he
had no problem waking C.M. for school in the mornings. There was also evidence that,
while in aunt and uncle's care, N.F. was polite and friendly and exhibited no behavior like
mother described. The three other children were also very clean and happy in father's

home. Father had no problems managing their behavior while in his custody.
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{132} Mother contends she demonstrated her ability to care for the children,
testifying that she has the stability and financial support through two jobs and a boyfriend,
and she is getting her G.E.D. However, while her employment and pursuance of her
G.E.D. are laudable, the testimony at the hearing demonstrated that mother's home and
personal life were problematic and harmful for raising children. Mother's boyfriend at the
time of the hearings was an exotic dancer who had posed for pornographic pictures,
which were easily located by visiting mother's MySpace page. Although by the end of the
hearings, mother's live-in boyfriend was in the process of moving out of the house and,
although mother claimed they were breaking up, they were still dating and her boyfriend
testified he knew nothing about their breaking up. Furthermore, there was evidence that
D.Z. was involved in martial arts and owned a sword. Aunt testified to an incident in
which N.F. returned from a visit with mother with a plastic sword and used it on their dog.
There was also evidence that the children had no opportunity for social or cultural
stimulation outside of school except for a television at home. Father also testified that
mother curses in front of the children, teaches the children nasty words, and teaches
them inappropriate things. In addition, mother's father admitted that he and mother's
boyfriend had smoked marijuana while the children were in the house sleeping.
Therefore, we find little evidence to support mother's claim that her home life is more
stable now because she has the support of family and her boyfriend.

{133} Mother argues that FCCS did not offer the testimony of a forensic
psychologist or psychiatrist as to her alleged drug dependency or any proof of her inability
to function with or without psychotropic medications. We first note that mother did not

raise this argument in her objections to the magistrate's decision so that the trial court
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could address the issue. Nevertheless, while mother's assertions are true, neither her
depression nor drug use was a factor cited or relied upon by the trial court or magistrate
in removing legal custody from her, and we do not rely upon it in our analysis.

{134} Mother also asserts that, although she was slow getting started with the
case plan objectives, she completed all that was asked of her, including an alcohol and
drug assessment and parenting classes. The case plan here included the children and
adults being violent free, alcohol and drug assessments and mental health assessments
for the parents, speech therapy for one of the children, and counseling for N.F. While
mother did comply with the case plan requirements insofar as her assessments went,
there remained a question as to mother's physical abuse of the children. There were
photographs of bruises on the children's bodies, and the children reported their mother
and her boyfriend were hitting them with spoons and belts. Father said he had seen
mother hit the children with spoons, and the children told him she hit them. Although
mother and her boyfriend denied having ever hit the children, there was evidence mother
called aunt in January 2007, and said she was on the edge and wanted her to get the
children before they were harmed. Aunt testified mother also told her she had beaten
"the crap” out of N.F., causing 15 bruises. Aunt also testified that N.F. told her that his
mother kept him locked in his room without access to a bathroom. Although mother
argues that she rebutted the allegations of physical abuse, she can point only to her
testimony that she had a letter at home from FCCS that indicated the physical abuse was
unsubstantiated. The trial testimony from father, Goddard, and aunt regarding mother's

abuse is more persuasive.
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{135} The evidence at trial clearly indicated that the children would receive better
care under the custody of father and aunt and uncle. The problems mother cited are not
apparent in the children in their new environments. Although N.F. still demonstrates
some behavioral issues, aunt and uncle have him undergoing therapy. Because father
lives near aunt and uncle, N.F. sees father and his siblings several times a week. Both
father's and aunt and uncle's homes have been deemed suitable for the children. The
guardian ad litem's recommendations were also in line with the trial court's determination.
Therefore, given all of the evidence summarized above, we cannot find the trial court
abused its discretion when it found it was in the best interests of the children for legal
custody of N.F. to be granted to aunt and uncle and legal custody of C.M., J.M., and S.M.
to be granted to father. Mother's assignment of error is overruled.

{1136} Accordingly, mother's single assignment of error is overruled, and the
judgments of the Franklin County Court of Common Pleas, Division of Domestic
Relations, Juvenile Branch, are affirmed.

Judgments affirmed.

BRYANT and McGRATH, JJ., concur.
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