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{11} Defendant-appellant, Gene Thomas Laws, appeals from a judgment of the
Franklin County Court of Common Pleas dismissing defendant's petition for post-
conviction relief. Because the trial court lacked jurisdiction over defendant's petition for
post-conviction relief, we affirm.

{12} On May 9, 1997, defendant was indicted for 12 counts of rape in violation of
R.C. 2907.02, 20 counts of gross sexual imposition in violation of R.C. 2907.05, and two

counts of intimidating a witness in violation of R.C. 2921.02. On September 19, 1997, a
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jury convicted defendant of nine counts of gross sexual imposition and two counts of
intimidating a witness. The trial court imposed a sentence of 20 years and determined
defendant to be a sexual predator.

{113} Defendant appealed to this court in case No. 98AP-306. The transcript was
filed on January 28, 1998 and supplemented with a videotape on June 30, 1998. On
appeal we affirmed defendant's convictions, but remanded for resentencing; defendant
was resentenced on June 4, 1999. Defendant appealed his sentence in case No. 99AP-
778. Again, we remanded the case for resentencing, and defendant was resentenced on
October 30, 2001. In the interim, on May 4, 2001, defendant filed a motion to stay or
vacate the trial court's judgment, which the trial court denied. On April 1, 2002, defendant
filed a petition for post-conviction relief pursuant to R.C. 2953.21 et seq. The trial court
held that defendant's petition was untimely and failed to satisfy the requirements of R.C.
2953.23(A). Accordingly, the trial court dismissed defendant's petition. Defendant
appeals, assigning the following errors:

FIRST ASSIGNMENT OF ERROR:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE APPELLANT WHERE THE TRIAL
COURT FAILED TO REVIEW THE MERITS OF THE
CONFLICT OF INTEREST CLAIM AND DETERMINED THE
APPELLANT WAS PROVIDED EFFECTIVE ASSISTANCE
OF COUNSEL.

SECOND ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE APPELLANT WHEN THE TRIAL
COURT HELD THAT THE PETITION FOR POST-
CONVICTION RELIEF WAS FILED UNTIMELY AND THE
APPELLANT WAS NOT UNAVOIDABLY PREVENTED

FROM DISCOVERING THE FACTS WHICH WERE
PRESENTED IN THE PETITION.
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THIRD ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE APPELLANT WHERE THAT COURT
BASED ITS JUDGMENT ON AN ERRONEOUS VIEW OF
THE LAW OR ESTABLISHED FINDINGS OF FACT THAT
WERE MADE IN THE PROCESS OF APPLYING AN
IMPROPER LEGAL STANDARD.

{14} We first address defendant's second assignment of error, as it potentially is
dispositive. In it, defendant contends the trial court erred in dismissing his petition for
post-conviction relief as being untimely filed.

{15} R.C. 2953.21(A)(2) provides the time limitation for filing a petition for post-
conviction relief, stating the petition must be filed "no later than one hundred eighty days
after the date on which the trial transcript is filed in the court of appeals in the direct
appeal of the judgment of conviction or adjudication.” If no appeal is taken, R.C.
2953.21(A)(2) provides that the petition must be filed "no later than one hundred eighty
days after the expiration of the time for filing the appeal.” R.C. 2953.21(A)(2). Accordingly,
the first issue presented in defendant's appeal is whether the time for defendant to file a
petition for post-conviction relief began to run when the transcript was filed in his initial
appeal of his conviction and sentence or in his most recent appeal of the sentence the
trial court imposed.

{16} While R.C. 2953.21(A)(2) does not specifically address the present
situation, we are guided by the purpose of the amendments to R.C. 2953.21(A)(2) and
the case law interpreting it. This court in State v. Price (Sept. 29, 1998), Franklin App. No.

98AP-80, addressed an analogous situation involving a delayed appeal. Quoting the trial

court, this court noted that to determine that the time under R.C. 2953.21(A)(2) begins to
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run on the filing of a delayed appeal "nullifies the obvious intent of the General Assembly
to place a time limitation on post-conviction actions." Similarly, here, if we were to
determine that the time for filing a defendant's post-conviction did not begin to run until
the last of the direct appeals from the trial court's judgments, the time for filing post-
convictions petitions would be extended well beyond the time limits set forth in R.C.
2953.21(A)(2) to an undetermined time in the future, all contrary to the intent of the
legislature. Moreover, this case lacks a factional rationale for using one of defendant's
subsequent appeals as the start of the time limitations under R.C. 2953.21(A)(2), and
defendant's petition for post-conviction relief concerns the proceedings related to his
convictions, not his sentence.

{7} Accordingly, under the circumstances of this case, the time limits of R.C.
2953.21(A)(2) began to run at the time defendant's transcript was filed in his first appeal.
The transcript in defendant's initial appeal was filed on January 28, 1998 and
supplemented with a videotape on June 30, 1998. His petition therefore was due July 27,
1998, or if the supplemental fiing be deemed the date the transcript was filed, on
November 30, 1998. Defendant, however, filed his petition for post-conviction relief on
April 1, 2002. As a result, his petition was untimely. The trial court properly recognized it
lacked jurisdiction to entertain defendant's untimely petition unless defendant satisfied the
mandatory jurisdictional requirements set forth in R.C. 2953.23(A). State v. Burke,
Franklin App. No. 02AP-677, 2002-Ohio-6840.

{118} R.C. 2953.23(A) provides that a court may not entertain an untimely petition
unless, as relevant here, defendant (1) shows that he was unavoidably prevented from
discovery of the facts upon which he must rely to present the claim for relief, and

(2) shows by clear and convincing evidence that, but for constitutional error at trial, no
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reasonable factfinder would have found him guilty of the offenses of which he was
convicted.

{19} Defendant maintains he unavoidably was prevented from discovering a
transcript of a conversation between his trial attorney, John Neal, and one of the juvenile
victims, L.P. According to defendant, the transcript revealed that Neal spoke with L.P.
regarding L.P.'s allegations that defendant sexually abused him, and L.P. indicated to
Neal he lied to Children's Services and the police detectives. Defendant asserts that
because L.P.'s father allegedly had forbidden Neal from speaking with L.P., Neal, to
protect himself from accusations of ethical impropriety, did not expose L.P.'s confession
of perjury during the trial. Defendant contends that Neal's interview with L.P., coupled with
his subsequent offer to find or obtain a lawyer for L.P. because of L.P.'s perjury, created a
conflict of interest and deprived defendant of his Sixth Amendment right to effective
assistance of counsel.

{110} Contrary to defendant's assertions, the record demonstrates defendant was
not unavoidably prevented from discovering the facts he seeks to rely upon in support of
his petition. The affidavit of Irebelle Patterson, defendant's mother, states she went to
Neal's office "in the weeks to come" after defendant's conviction to pick up his "complete
file." (Affidavit of Irebelle Patterson, 7.) Defendant's "complete" file thus was available a
few weeks after his conviction, and Patterson averred she discovered the transcript in
March 2000. Id. at 8. Simply "[b]eing unaware of a fact does not establish that one was
unavoidably prevented from discovering that fact in a timely manner.” State v. Carter,
Clark App. No. 03CA-11, 2003-Ohio-4838, citing State v. Harris (Feb. 9, 2001),
Montgomery App. No. 18525 (concluding defendant failed to explain why he could not

have discovered the relevant facts in a timely manner other than he was "unaware").
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Patterson's statement that she could not send him the complete file in prison is
insufficient.

{11} In addition, defendant has failed to demonstrate that, but for constitutional
error at trial, no reasonable juror would have found him guilty. Even if we assume, without
deciding, that Neal had a conflict of interest that rendered him ineffective in representing
defendant, the record does not demonstrate that defendant suffered any prejudice.
Specifically, contrary to the suggestion in defendant's brief, L.P.'s recantation was an
issue at trial, and co-counsel thoroughly cross-examined L.P. on the issue. Defendant
thus failed to demonstrate he was deprived of effective assistance of counsel or that he
suffered the requisite constitutional error but for which no reasonable juror would have
convicted him of the alleged offenses. See Strickland v. Washington (1984), 466 U.S.
668, 686, 104 S.Ct. 2052 (concluding that to demonstrate ineffective assistance of
counsel, defendant must demonstrate not only deficient performance by counsel, but also
prejudice defendant suffered as a result of counsel's deficient performance).

{1112} Given that the provisions of R.C. 2953.23(A) do not extend the time
limitations of R.C. 2953.21(A)(2) in this case, the trial court properly determined it lacked
jurisdiction to entertain defendant's petition for post-conviction relief. Accordingly,
defendant's second assignment of error is overruled, rendering his first and third
assignments of error moot, and the judgment of the trial court is affirmed.

Judgment affirmed.
KLATT and McCORMAC, JJ., concur.
McCORMAC, J., retired, of the Tenth Appellate District,

assigned to active duty under authority of Section 6(C), Article
IV, Ohio Constitution.
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