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{11} Plaintiff-appellant, Gregory B. Morgan, filed a complaint against appellee,
Essam Mikhail ("Essam”), and J.B. Oxford & Company, an investment company, on
December 11, 2000, alleging fraud, breach of fiduciary duty, negligence, conversion,
intentional infliction of emotional distress and violations of securities laws, and sought
compensatory and punitive damages, injunctive relief and prejudgment interest. The

complaint was based on appellant's allegations that he had given money to Essam to
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make investments on his behalf and that Essam used the money as if it belonged to him
personally.

{2} A temporary restraining order ("TRO") was issued to freeze the securities
and cash allegedly being held in Essam's name with J.B. Oxford, to provide an
accounting of all transactions in that account and to transfer all cash to the clerk of
courts. Essam was ordered not to leave the jurisdiction. Appellant filed a motion to
show cause why Essam should not be held in contempt of court for failing or refusing to
abide by the TRO since he had not delivered accounting documents and funds to the
court. On December 22, 2000, the trial court issued a preliminary injunction requiring
Essam to produce all records of account and other documents required to demonstrate
each and every transaction utilizing appellant's money, and to prevent Essam from
liquidating the assets. J.B. Oxford deposited $6,545.86 with the court, which was
returned to appellant pursuant to the injunction. After it complied with the TRO, appel-
lant dismissed J.B. Oxford & Company, pursuant to Civ.R. 41(A)(1), on January 16,
2001. On January 19, 2001, the trial court entered a permanent injunction requiring
Essam to appear and deliver a summary accounting of all transactions undertaken with
appellant's money. On January 25, 2001, the trial court found Essam in contempt of
court for his failure to produce the records and documents described in the TRO and
awarded appellant $3,350 plus ten percent interest in attorney fees. Appellant filed a
motion for default judgment on January 11, 2001, which was withdrawn on June 6,
2001. Appellant filed an amended complaint on July 20, 2001, adding Essam'’s father,

appellee, Azmi Mikhail ("Azmi"), as an additional defendant.



Nos. 04AP-195 and 04AP-196 3

{13} On May 25, 2001, Essam was indicted on one count of being an
unlicensed investment advisor, one count of engaging in fraud as an investment
advisor, one count of mishandling funds as an investment advisor, one count of theft,
one count of forgery and one count of intimidation of a victim or witness. As a result of
the criminal case, this case was stayed on August 27, 2001, and the stay was lifted on
May 13, 2002.

{4} Essam pled guilty to being an unlicensed investment advisor in violation of
R.C. 1707.44, and mishandling funds as an investment advisor in violation of R.C.
1707.44, and a nolle prosequi was entered as to the remaining counts. Essam was
sentenced to four years on the charge of being an unlicensed investment advisor and
12 months on the charge of mishandling funds, both sentences to run concurrently. The
court further ordered restitution to appellant in the amount of $29,123, plus $662.50
appellant had incurred for counseling. This court affirmed the convictions. See State v.
Mikhail (Dec. 12, 2002), Franklin App. No. 02AP-545, 2002-Ohio-6842.

{5} On December 31, 2002, appellant sought leave to amend his complaints
against Essam and Azmi to add a claim for concealment of assets or placing assets
beyond an official's reach, to request additional damages and to add Essam's mother,
Insaf Mikhail, as a defendant. On February 11, 2003, the trial judge recused himself
and the case was reassigned. On March 12, 2003, appellant requested a jury trial,
which was denied as untimely on January 28, 2004.

{116} On April 24, 2003, the trial court denied appellant's motion to amend his
complaint to add an additional defendant, but did permit appellant to amend his

complaint to request additional damages and attorney fees. On January 28, 2004, the
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trial court sua sponte dismissed appellant's claims finding that Essam's convictions
were dispositive of appellant's claims and granted judgment to appellant for $29,123,
and $4,650 for attorney fees. Appellant filed a timely notice of appeal from the sua
sponte dismissal. The trial court also granted Azmi's motion to dismiss for failure to
state a claim for which relief may be granted, and appellant filed a notice of appeal from
that judgment and the two appeals were consolidated. Appellant raises the following
assignments of error:

First Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY DISMISSING THIS
CASE SUA SPONTE WITHOUT A MOTION BY THE
DEFENDANTS, THEREBY WRONGFULLY DENYING
PLAINTIFF HIS CONSTITUTIONAL RIGHT TO A FAIR
TRIAL BEFORE AN IMPARTIAL JURY AND HIS RIGHT TO
PUT ON HIS EVIDENCE TO SUPPORT HIS CLAIMS.

Second Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY DENYING
PLAINTIFF'S REQUEST FOR A JURY TRIAL WHILE AT
THE SAME TIME PREVENTING PLAINTIFF, THROUGH
ITS RULINGS ON PLAINTIFF'S PLEADINGS, FROM
INTRODUCING NEW TRIERS OF FACT AND SINCE
PLAINTIFF SUBMITTED HIS REQUEST FOR [A] JURY
MORE THAN TWO MONTHS BEFORE THE SCHEDULED
TRIAL DATE IN THIS CASE WHICH WOULD NOT HAVE
PREJUDICED THE DEFENDANTS.

Third Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE
SHEWARD ENGAGED IN NEGOTIATIONS WITH
DEFENSE COUNSEL DURING DISCUSSIONS BEFORE
TRIAL AND THEN, IN DETERMINING HOW IT WOULD
RULE ON THIS MATTER, CHANGED HIS RULING OF
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FRAUD HE HAD ALREADY ANNOUNCED IN OPEN
COURT TO CONFORM WITH THE DESIRES OF THE
DEFENDANTS RATHER THAN RULING ON EVIDENCE
AND LAW.

Fourth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE
SHEWARD DETERMINED THAT PLAINTIFF IS ENTITLED
TO RECOUP THE EXPENSE OF LITIGATING THIS CASE
UNDER FRAUD AND THEN FAILED TO ALLOW
PLAINTIFF TO ESTABLISH FRAUD AND RECOUP THE
EXPENSES.

Fifth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE
SHEWARD DETERMINED THAT PLAINTIFF'S CLAIM FOR
ATTORNEY FEES IN ADDITION TO THOSE AWARDED IN
THE FIRST CONTEMPT ORDER WAS TO BE A SUBJECT
MATTER OF THIS LAWSUIT, HEARD PLAINTIFF'S
EXPLANATION OF HIS FEES, AND THEN AWARDED
PLAINTIFF ONLY A PORTION OF THESE FEES UNDER
THE INVESTMENT ADVISORS STATUTES AT THE
DEFENDANT'S REQUEST INSTEAD OF FRAUD WHICH
HE HAD ALREADY ANNOUNCED IN OPEN COURT.

Sixth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE
SHEWARD STATED THAT PLAINTIFF CANNOT RECOUP
PUNITIVE DAMAGES ON HIS FRAUD CLAIM SINCE
DEFENDANT ESSAM MIKHAIL IS ALREADY BEING
PUNISHED CRIMINALLY WHEN THE LAW CLEARLY
STATES IF A PLAINTIFF IN A FRAUD ACTION SHOWS
THAT THE FRAUD WAS GROSS OR MALICIOUS OR
THAT THERE WAS A VERY CORRUPT CONDITION OF
AFFAIRS, THE JURY MAY AWARD EXEMPLARY OR
PUNITIVE DAMAGES EVEN THOUGH THE DEFENDANT
MAY HAVE BEEN PUNISHED CRIMINALLY FOR THE
SAME WRONG.
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Seventh Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY FINDING THAT
DEFENDANT ESSAM MIKHAIL'S INVESTMENT ADVISOR
CRIMINAL CONVICTIONS ARE DISPOSITIVE OF
PLAINTIFF'S CIVIL CLAIMS UNDER THESE STATUTES
WHERE THE COURT MADE ITS RULING WITHOUT A
TRIAL TO EXPLORE THIS ISSUE, DID NOT EXAMINE
THE EVIDENCE, AND MADE THE RULING WITHOUT
HAVING ANY PREVIOUS LAW ON WHICH TO BASE ITS
DECISION SINCE DEFENDANT ESSAM MIKHAIL IS THE
FIRST PERSON CONVICTED UNDER THESE STATUTES.

Eighth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN IT FOUND THAT
DEFENDANT ESSAM MIKHAIL'S FOUR-YEAR JAIL
SENTENCE, COUPLED WITH FULL RESTITUTION OF
PLAINTIFF'S ECONOMIC DAMAGES, SERVES FULLY
ANY POLICY UNDERLYING A DECISION TO AWARD
PUNITIVE DAMAGES WHEN THE DEFENDANT'S JAIL
SENTENCE WAS REDUCED TO FOUR YEARS FROM
FIVE YEARS TO FACILITATE EARLY RELEASE.

Ninth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN IT DISMISSED AS
MOOT COUNTS TWO, THREE, FOUR, AND FIVE OF
PLAINTIFF'S COMPLAINT BY FINDING THAT PLAINTIFF'S
CLAIMS FOR ECONOMIC DAMAGES UNDER THESE
COUNTS ARE RENDERED MOOT BY THE COURT'S
DECISION TO GRANT JUDGMENT UNDER COUNT
SEVEN OF THE COMPLAINT, FIRST WHERE THE
COURT MADE ITS RULING TO CONFORM WITH THE
DEFENDANT'S WISHES, AND SECOND DENIED
PLAINTIFF HIS RIGHT TO PUT ON EVIDENCE TOWARDS
HIS OTHER CLAIMS.

Tenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN, WITHOUT
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ALLOWING PLAINTIFF TO PUT ON HIS EVIDENCE AND
EXPERT WITNESSES' TESTIMONIES, THE COURT
DISMISSED PLAINTIFF'S CLAIM FOR INTENTIONAL
INFLICTION OF EMOTIONAL DISTRESS BY FINDING
THAT THERE EXISTS NO SET OF FACTS OR
CIRCUMSTANCES IN THIS CASE, UPON WHICH
PLAINTIFF COULD MAINTAIN AN ACTION FOR
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
WHERE THE COURT RULED ON THIS MATTER
WITHOUT UNDERSTANDING THE BASIS FOR THE
CLAIM AND WHERE DEFENDANT ESSAM MIKHAIL'S
BEHAVIOR, PLAINTIFF'S EVIDENCE, AND JUDGE
PHEIFFER'S [sic] OPINION SUGGESTS THE RULING
SHOULD BE VACATED.

Eleventh Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE
SHEWARD PLACED AN EX PARTE TELEPHONE CALL
TO PLAINTIFF A FEW DAYS BEFORE TRIAL AND
DISCOURAGED PLAINTIFF FROM TAKING THIS CASE
TO TRIAL.

Twelfth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN JUDGE BESSEY
BASED HIS RULING IN PART ON INFORMATION
GLEANED FROM THE TRANSCRIPT OF PRE-TRIAL
DISCUSSIONS HELD BEFORE JUDGE SHEWARD WHICH
CONTAINED UNTRUE AND MISLEADING STATEMENTS
MADE BY DEFENSE COUNSEL AND THE FINDINGS OF
JUDGE SHEWARD HIMSELF WHO MADE BIASED AND
ERRONEOUS STATEMENTS DURING THE DISCUS-
SIONS.

Thirteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY NOT GRANTING HIS
MOTION FOR DEFAULT JUDGMENT AFTER DEFENDANT
ESSAM MIKHAIL FAILED TO SUBMIT HIS ANSWER TO
PLAINTIFF'S COMPLAINT WITHIN 28 DAYS.
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Fourteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN, AFTER
DEFENDANT ESSAM MIKHAIL FAILED REPEATEDLY TO
COMPLY WITH THE COURT'S ORDER FOR DISCOVERY,
IT DID NOT CONDUCT A HEARING ON THE SECOND
ORDER TO SHOW CAUSE AND IMPOSE SANCTIONS
AGAINST ESSAM MIKHAIL, DOUGLASJ. HART FOR
ADVISING HIM, OR BOTH, THEREBY AWARDING
PLAINTIFF THE REASONABLE EXPENSES, INCLUDING
ATTORNEY FEES, CAUSED BY THE FAILURE.

Fifteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY DENYING
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
HIS FRAUD CLAIM EVEN THOUGH PLAINTIFF CITED
DEFENDANT ESSAM MIKHAIL'S CRIMINAL CONVIC-
TIONS IN HIS MOTION, WHICH THE COURT ADMITTED
CONSTITUTE FRAUD.

Sixteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY DENYING PLAIN-
TIFF'S DECEMBER 31, 2002 MOTION TO AMEND HIS
COMPLAINT, EFFECTIVELY PREVENTING PLAINTIFF
FROM INTRODUCING NEW TRIERS OF FACT AND
EVIDENCE, EVEN THOUGH PLAINTIFF PRESENTED
NEWLY DISCOVERED EVIDENCE TO WARRANT THE
AMENDING OF HIS COMPLAINT.

Seventeenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY GRANTING
DEFENDANT AZMI MIKHAIL'S MOTION TO DISMISS FOR
FAILURE TO STATE A CLAIM BASED ON INSUFFICIENT
AND MISLEADING INFORMATION OFFERED BY
DEFENSE COUNSEL AT THE PRETRIAL DISCUSSIONS
RATHER THAN CONDUCTING A TRIAL, EXAMINING THE
EVIDENCE, AND HEARING WITNESSES TESTIMONIES.



Nos. 04AP-195 and 04AP-196 9

Eighteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN IT DENIED
PLAINTIFF'S MOTION FOR LEAVE TO FILE ADDITIONAL
REQUESTS FOR DISCOVERY FILED DECEMBER 17,
2002.

Nineteenth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF WHEN IT FAILED TO
AWARD THE PLAINTIFF STATUTORY PRE-JUDGMENT
INTEREST ON HIS JUDGMENT AWARD AT (10%) PER
ANNUM.

Twentieth Assignment Of Error:

THE TRIAL COURT ERRED TO THE SUBSTANTIAL
PREJUDICE OF THE PLAINTIFF BY ASSIGNING COURT
COSTS TO PLAINTIFF IN ITS DECISION GRANTING
THIRD PARTY DEFENDANT AZMI MIKHAIL'S MOTION TO
DISMISS FOR FAILURE TO STATE A CLAIM AS
PLAINTIFF WILL NOW BE BILLED FOR THE ENTIRE
PROCEEDING BECAUSE THE CLERK OF COURTS
CANNOT SEPARATE THIS CASE [FOR] THE PURPOSES
OF ASSIGNING COSTS.

{7} By the first, seventh and eighth assignments of error, appellant contends
that the trial court erred by dismissing this case sua sponte without a motion by Essam.
At a pre-trial conference on January 14, 2003, the trial court discussed the claims and
evidence with appellant and defense counsel, and determined that Essam's convictions
were dispositive of appellant's claims and granted a judgment to appellant pursuant to
Count 7 of his complaint, which was a claim for violations of Ohio Securities Laws. The
trial court determined that appellant did not have a claim for intentional infliction of

emotional distress, that punitive damages would be excessive and inappropriate, and

that claims for economic damages, pursuant to fraud, breach of fiduciary duty, gross
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negligence and conversion, were moot. After the judge recused himself, the newly-
appointed trial court judge reviewed the transcript and then sua sponte dismissed the
case on the same grounds.

{18} Essam was convicted of being an unlicensed investment advisor in
violation of R.C. 1707.44(A)(2), and mishandling funds as an investment advisor in
violation of R.C. 1707.44. As part of his sentence, he was ordered to pay appellant
$29,123 in restitution, plus $662.50 which appellant incurred in counseling fees.
Restitution orders imposed by state criminal courts as part of a criminal sentence are
preserved from discharge in bankruptcy. See State v. Pettis (1999), 133 Ohio App.3d
618, 622, fn. 1, citing Section 523(a)(7) of Chapter 7 of United States Bankruptcy Code;
however, a criminal conviction, even one including restitution, does not preclude a civil
action. See State v. Shenefield (1997), 122 Ohio App.3d 475, 481.

{19} The trial court did not permit appellant to present any of his evidence. The
dismissal followed a pretrial conference.! The dismissal was not pursuant to a motion
for summary judgment, judgment on the pleadings or a Civ.R. 12(B)(6) motion to
dismiss. It was not a Civ.R. 41(A)(2) dismissal because there was no request by
appellant. Neither was the dismissal the result of sanctions. Even if any of these
methods had been cited by the trial court, they would have been improper. There is no
basis for the dismissal because there was no request for affirmative relief with notice to

appellant. In the absence of such, the trial court had no basis to dismiss appellant's

! Although the trial court decision states that the trial court reviewed the transcript of the "hearing/trial,”
the transcript was from a pre-trial conference, not a trial.
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claims against Essam, and the trial court erred in doing so. Appellant's first, seventh
and eighth assignments of error are well-taken.

{1110} Our ruling on the first assignment of error renders moot appellant's
second, ninth, tenth, twelfth, sixteenth, eighteenth, nineteenth and twentieth assign-
ments of error.

{11} By assignments of error three, four, five, six and eleven, appellant
contends errors were made by Judge Sheward. Judge Sheward recused himself on
February 11, 2003, and the case was reassigned. Since he was no longer the trial
judge, any alleged errors were harmless as the rulings can be reconsidered by the new
trial judge. Therefore, appellant's third, fourth, fifth, sixth and eleventh assignments of
error are not well-taken.

{112} By the thirteenth assignment of error, appellant contends that the trial
court erred by not granting appellant's motion for default judgment after Essam failed to
submit his answer to appellant's complaint within 28 days. Appellant filed his complaint
on December 11, 2000, and his motion for default judgment on January 12, 2001.
Essam filed a motion for leave to file an answer instanter on February 2, 2001, which
was granted August 27, 2001.

{1113} Civ.R. 6(B)(2) provides, in relevant part, as follows:

When by these rules * * * an act is required or allowed to be
done at or within a specified time, the court for cause shown
may at any time in its discretion * * * upon motion made after
the expiration of the specified period permit the act to be

done where the failure to act was the result of excusable
neglect * * *,
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{114} Thus, the trial court may grant a defendant's motion for leave to file an
answer upon a showing of excusable neglect. Faith Elec. Co. v. Kirk (May 10, 2001),
Franklin App. No. 00AP-1186. "A trial court's determination whether neglect is excus-
able or inexcusable 'must take into consideration all the surrounding facts and
circumstances, and courts must be mindful of the admonition that cases should be
decided on their merits, where possible, rather than [on] procedural grounds.' " Id. at
12, quoting Fowler v. Coleman (Dec. 28, 1999), Franklin App. No. 99AP-319. A trial
court's Civ.R. 6(B)(2) determination is an issue addressed to the sound discretion of the
trial court and will not be disturbed on appeal absent a showing of abuse of discretion.
Id. In Suki v. Blume (1983), 9 Ohio App.3d 289, 290, the court held that, "[w]here a
party pleads before a default is entered, though out of time and without leave, if the
answer is good in form and substance, a default should not be entered as long as the
answer stands as part of the record.” In this case, appellant withdrew the motion for
default judgment on June 6, 2001, prior to the trial court's granting leave to file an
answer out of rule. Given that fact, the trial court did not abuse its discretion in granting
Essam leave to file his answer or in failing to grant appellant's motion for default
judgment. Appellant's thirteenth assignment of error is not well-taken.

{1115} By the fourteenth assignment of error, appellant contends that the trial
court erred when, after Essam failed repeatedly to comply with the court's order for
discovery, it did not conduct a hearing on the second order to show cause and impose
sanctions against Essam, Douglas J. Hart for advising him, or both, thereby awarding
appellant the reasonable expenses, including attorney fees, caused by the failure to

comply. A hearing had been scheduled for August 29, 2001, but the stay, based on the
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pending criminal action, began on August 27, 2001. By the time the case was
reactivated, Essam was incarcerated and serving his sentence, and the trial court found
a hearing unnecessary. Regardless of Essam's incarceration, appellant is entitled to an
evidentiary hearing on his motion for contempt. State ex rel. Boston v. Tompkins
(Sept. 30, 1996), Franklin App. No. 96APE04-429. Appellant's fourteenth assignment of
error is well-taken.

{116} By the fifteenth assignment of error, appellant contends that the trial court
erred by denying his motion for summary judgment on his fraud claim, even though
appellant referenced Essam's criminal convictions in his motion and the court had ruled
his convictions constituted fraud. The trial court stated at the pre-trial conference, as
follows, at 49-50:

THE COURT: He pled guilty. He pled guilty to unlicensed
investment — as an unlicensed investment advisor. He also
pled guilty to mishandling funds as an investment investor.
Okay. I'm simply suggesting to you that that goes a long
way towards fraud. That may just make fraud, okay. Are
you with me?

{117} Initially, we note the trial court only stated Essam's actions may constitute
fraud. While appellant believes that the trial court made a finding in his favor, a trial
court only speaks through its journal entries and no definitive finding was made. State
ex rel. Worcester v. Donnellon (1990), 49 Ohio St.3d 117, 118. To prevail on a motion
for summary judgment, the moving party must demonstrate that, when the evidence is
construed most strongly in favor of the non-moving party, no genuine issue of material

fact remains to be litigated and that it is entitled to judgment as a matter of law. Civ.R.

56(C); Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64. A genuine
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issue of material fact exists unless it is clear that reasonable minds can come to but one
conclusion and that conclusion is adverse to the non-moving party. Williams v. First
United Church of Christ (1974), 37 Ohio St.2d 150, 151. Summary judgment is a
procedural device to terminate litigation, so it must be awarded cautiously, with any
doubts resolved in favor of the non-moving party. Murphy v. Reynoldsburg (1992), 65
Ohio St.3d 356, 358-359.

{1118} When an appellate court reviews a trial court's disposition of a summary
judgment motion, the appellate court applies the same standard as applied by the trial
court. Maust v. Bank One Columbus, N.A. (1992), 83 Ohio App.3d 103, 107. An
appellate court's review of a summary judgment disposition is independent and without
deference to the trial court's determination. Brown v. Scioto Cty. Bd. of Commrs.
(1993), 87 Ohio App.3d 704, 711. Thus, in determining whether a trial court properly
granted a summary judgment motion, an appellate court must review the evidence in
accordance with the standard set forth in Civ.R. 56, as well as the applicable law.
Murphy.

{119} To demonstrate fraud, appellant had to assert in his complaint. "(1) a
false representation; (2) knowledge by the person making the representation that it is
false; (3) the intent by the person making the representation to induce the other to rely
on that representation; (4) rightful reliance by the other to his detriment; and (5) an
injury as a result of the reliance." Korodi v. Minot (1987), 40 Ohio App.3d 1, 3.

{20} In his affidavit attached to his memorandum contra appellant's motion for
summary judgment, Essam denied that he had made a misrepresentation to appellant.

Exhibit J to appellant's motion for summary judgment also indicates that Essam
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disclosed in writing that he was not a licensed investment advisor. While the
convictions are evidence, they alone do not constitute fraud. Issues of fact regarding
whether Essam made misrepresentations exist and the trial court did not err in denying
appellant's motion for summary judgment regarding his fraud claim. Appellant's
fifteenth assignment of error is not well-taken.

{21} By the seventeenth assignment of error, appellant contends that the trial
court erred by granting Azmi's motion to dismiss for failure to state a claim. In order for
a trial court to grant a motion to dismiss for failure to state a claim upon which relief may
be granted, "it must appear beyond doubt from the complaint that the plaintiff can prove
no set of facts entitling him to recovery." O'Brien v. Univ. Community Tenants Union
(1975), 42 Ohio St.2d 242, syllabus. In construing the complaint upon a Civ.R. 12(B)(6)
motion, a court must presume all factual allegations contained in the complaint to be
true and make all reasonable inferences in favor of the nonmoving party. Mitchell v.
Lawson Milk Co. (1988), 40 Ohio St.3d 190, 192.

{122} Appellant alleged actions of fraud, conversion and unjust enrichment
against Azmi. The allegations arise because Essam transferred $6,500 from his bank
account into Azmi's bank account. The trial court found that Azmi's passive act of
permitting Essam to deposit money into his bank account did not constitute fraud
because there was no misrepresentation by Azmi upon which appellant had relied. The
complaint makes no allegation that Azmi and appellant had any interaction or that Azmi
had any knowledge that appellant had a claim to the funds. Thus, appellant failed to

state a claim for fraud against Azmi.
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{123} Appellant alleged a claim for conversion as to Azmi. "A conversion is
recognized as any exercise of dominion or control wrongfully exerted over the personal
property of another in denial of or under a claim inconsistent with his rights." Ohio Tel.
Equip. & Sales, Inc. v. Hadler Realty Co. (1985), 24 Ohio App.3d 91, 93. Most
jurisdictions require some affirmative act on the part of the defendant, in the absence of
some specific legal duty to deliver or forward the property. A demand for the property
and refusal are also necessary. Id. at 92. Appellant has failed to allege that Azmi
committed a wrongful and affirmative act, or that appellant demanded the property and
Azmi refused to return the money. Appellant's claim for conversion must fail.

{124} Appellant filed a claim for unjust enrichment which requires him to
demonstrate:

"(1) a benefit conferred by a plaintiff upon a defendant; (2)

knowledge by the defendant of the benefit; and (3) retention

of the benefit by the defendant under circumstances where it

would be wunjust to do so without payment (‘unjust

enrichment’).”
Hambleton v. R.G. Barry Corp. (1984), 12 Ohio St.3d 179, 183, quoting Hummel v.
Hummel (1938), 133 Ohio St. 520, 525. Again, appellant has not alleged that Azmi had
any knowledge that the money belonged to appellant. His claim for unjust enrichment
must fail. The trial court did not err in granting Azmi's motion to dismiss and appellant's
seventeenth assignment of error is not well-taken.

{125} Appellant filed a motion to supplement the record with an excerpt from
Essam's motion for judicial release because, in the excerpt, Essam stated that he would

not comply with the restitution order if denied judicial release and that he intended to

discharge the restitution order in bankruptcy. Appellant argues the excerpt is relevant to
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our determination because the trial court was aware of the criminal proceedings when it
made its determination. As discussed above, restitution orders imposed as part of a
criminal sentence are not dischargeable. Pursuant to our ruling on the first, sixth,
seventh and eighth assignments of error, the motion has been rendered moot and is
denied.

{1126} For the foregoing reasons, appellant's first, seventh, eighth and fourteenth
assignments of error are sustained; appellant's second, ninth, tenth, twelfth, sixteenth,
eighteenth, nineteenth and twentieth assignments of error are overruled as moot; and
appellant's third, fourth, fifth, sixth, eleventh, thirteenth, fifteenth and seventeenth
assignments of error are overruled. The judgment of the Franklin County Court of
Common Pleas is affirmed in part and reversed in part, and this cause is remanded to
that court for further proceedings in accordance with law and consistent with this
decision.

Judgment affirmed in part,
reversed in part and
cause remanded.
BRYANT and DESHLER, JJ., concur.
DESHLER, J., retired of the Tenth Appellate District,

assigned to active duty under authority of Section 6(C),
Article IV, Ohio Constitution.
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