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{11} Defendant-appellant, Farmers Insurance of Columbus, Inc., appeals from
a judgment of the Franklin County Court of Common Pleas denying appellant's motion
for summary judgment in this action brought by plaintiff-appellee, Diana K. Neal,
seeking uninsured motorist benefits under the parties' automobile insurance contract.
{12} In May 2000, appellee was traveling west on Interstate 70 in Columbus,
when another vehicle impacted the rear of her vehicle, causing her to spin out of control
and resulting in extensive injury to appellee and damage to her car. No second vehicle
stopped at the scene, and appellee claimed that the accident had been caused by
another vehicle striking the rear portion of her car and driving on past her as she was
spinning out of control. She sought coverage under the uninsured motorist clause in
her insurance contract, which provides:
PART Il — UNINSURED MOTORIST
Coverage C — Uninsured Motorist Coverage
(Including Underinsured Motorist Coverage)
We will pay all sums which an insured person is legally
entitled to recover as damages from the owner or operator
of an uninsured motor vehicle because of bodily injury
sustained by the insured person. The bodily injury must

be caused by accident and arise out of the ownership,
maintenance or use of the uninsured motor vehicle.

* % %

3. Uninsured motor vehicle means a motor vehicle which
is:

* % %

c) A hit-and-run vehicle whose operator or owner has not
been identified and which strikes:
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(1) You or any family member.
(2) A vehicle which you or a family member are occupying.
(3) Your insured car.
{13} R.C. 3937.18(D)(2) addresses uninsured motorist claims in which the
proximate cause of the accident is alleged to be an unknown, hit-and-run, or "phantom”
motorist, and provides, in part:

(D) For the purpose of this section, a motor vehicle shall be
deemed uninsured in either of the following circumstances:

* % %

(2) The identity of the owner and operator of the motor
vehicle cannot be determined, but independent corroborative
evidence exists to prove that the bodily injury, sickness,
disease, or death of the insured was proximately caused by
the negligence or intentional actions of the unidentified
operator of the motor vehicle. For purposes of this division,
the testimony of any insured seeking recovery from the
insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional
evidence.

{14} Appellant denied appellee's claim based upon its position that appellee
failed to produce sufficient independent corroborative evidence supporting her
statement that the accident was proximately caused by a vehicle striking her vehicle
from the rear.

{5} In support of her motion for summary judgment, appellee introduced the
deposition of an accident reconstruction expert, Lawrence DuBois, who reviewed the
accident report, photos taken by appellee of the car and other evidence, and opined that

appellee's explanation was, more likely than not, an accurate account of the accident. In

denying appellant's motion for summary judgment, the trial court considered "whether
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the expert testimony of Mr. DuBois is sufficient independent corroborative evidence to
prove that the bodily injury of the insured, plaintiff Neal, was proximately caused by the

negligence or intentional actions of the unidentified operator of the truck,” and

concluded:

{16}

{17}

Scioto Cty. Bd. of Commrs. (1997), 123 Ohio App.3d 158, 162. "When reviewing a trial
court's ruling on summary judgment, the court of appeals conducts an independent
review of the record and stands in the shoes of the trial court.” Mergenthal v. Star Banc
Corp. (1997), 122 Ohio App.3d 100, 103. Civ.R. 56(C) provides that summary judgment
may be granted when the moving party demonstrates that: (1) there is no genuine issue
of material fact; (2) the moving party is entitled to judgment as a matter of law; and (3)
reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the motion for summary judgment is made. State ex rel. Grady v.

* * * Ohio case law permits a claim for uninsured motorist
coverage based upon the negligence of an unidentified
operator of a motor vehicle when the existence of the other
driver is corroborated by either physical contact between the
vehicles or by independent, third-party testimony. * * *
Corroborating evidence is evidence that supplements
evidence that has already been given and which tends to
strengthen or confirm it. It is additional evidence, of a
different character, to the same point. * * * Ohio case law
only requires corroborating evidence, not eyewitness
testimony or evidence in order for a claim to go forward.

Appellant now assigns one error:

THE TRIAL COURT ERRED IN DENYING APPELLANT
FARMERS INSURANCE OF COLUMBUS, INC.'S MOTION
FOR SUMMARY JUDGMENT.

Appellate review of summary judgment motions is de novo.

State Emp. Relations Bd. (1997), 78 Ohio St.3d 181, 183.

Helton v.
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{18} When a motion for summary judgment has been supported by proper
evidence, a non-moving party may not rest on the mere allegations of his pleading, but
his response, by affidavit or as otherwise provided in Civ.R. 56, must set forth specific
facts showing that there is a genuine triable issue. Civ.R. 56(E); Jackson v. Alert Fire &
Safety Equip., Inc. (1991), 58 Ohio St.3d 48, 52. To establish the existence of a
genuine issue of material fact, the non-moving party must do more than simply resist
the allegations in the motion. Rather, that party must affirmatively set forth facts which
entitle him to relief. Wing v. Anchor Media, Ltd. of Texas (1991), 59 Ohio St.3d 108,
111. If the non-moving party "does not so respond, summary judgment, if appropriate,
shall be entered against the party.” Civ.R. 56(E).

{19} In deciding this case, we are governed by both former R.C. 3937.18(D)(2)
and by Girgis v. State Farm Mut. Auto. Ins. Co. (1996), 75 Ohio St.3d 302, wherein the
court held, at the syllabus:

1. R.C. 3937.18 and public policy preclude contract
provisions in insurance policies from requiring physical
contact as an absolute prerequisite to recovery under the
uninsured motorist coverage provision.

2. The test to be applied in cases where an unidentified
driver's negligence causes injury is the corroborative
evidence test, which allows the claim to go forward if there is

independent third-party testimony that the negligence of an
unidentified vehicle was a proximate cause of the accident.

* % %

{1110} The issue raised by these facts requires us to consider what degree of
certainty regarding proximate cause must be present in an expert's assessment of the
accident in order to constitute independent corroborative evidence, thus negating

appellant's motion for summary judgment.
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* * * Corroborating evidence is evidence which supplements

evidence that has already been given and which tends to

strengthen or confirm it. It is additional evidence, of a

different character, to the same point. See State v. Economo

(1996), 76 Ohio St.3d 56, * * *. It should be noted that Girgis

only requires corroborating evidence, not eyewitness

testimony or evidence in order for a claim to go forward.
England v. Grange Mut. Ins. Co. (Dec. 23, 1997), Franklin App. No. 97APEQ07-894. To
further narrow the issue at hand, the precise question before us is whether, under these
facts, a non-moving party seeking to survive summary judgment must produce
independent corroborative evidence proving proximate cause, or whether, in satisfying
the requirements of R.C. 3937.18(D)(2), Girgis, and other case law, the non-moving
party presents a genuine issue of material fact by simply presenting evidence which
strengthens or confirms the claimant's account of the accident.

{111} This court has addressed a similar question on two prior occasions. In
Muncy v. Am. Select Ins. Co. (1998), 129 Ohio App.3d 1, a police officer was killed
when he lost control of his cruiser. A motorist who witnessed part of the accident, but
did not actually see what caused the officer to lose control of the vehicle, testified that
he saw a wooden pallet in the road and speculated that hitting the pallet was what
caused the officer to lose control. This court held that this testimony did not answer the
proximate cause question; however, the court also found that expert testimony by a
police accident reconstruction expert was sufficient to raise a genuine issue of fact
regarding proximate cause, at 7-8:

* * * In his memorandum, [the expert] stated that based on
his firsthand observation of the accident scene and the
physical evidence from it, decedent "was alert prior to the

impact with the bridge wall, moving left to avoid the wood
debris." * * * Furthermore, [he] stated that the physical
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evidence at the scene indicated that the cruiser's left front
tire struck the curb after decedent "moved left to avoid the
wooden debris on the roadway." * * * Finally, [he] explained
that the physical evidence indicated that decedent's speed
prior to the accident was "well within the area of good
judgment and did not appear to be excessive." When that
evidence is construed in plaintiff's favor, it reduces the
possibility that decedent was already out of control prior to
reaching the wood pallet in the roadway. When all of the
evidence is construed in plaintiff's favor for purposes of
summary judgment, the independent, third-party evidence
under Girgis creates a genuine issue of material fact whether
the wood pallet on Fisher Road was the proximate cause of
decedent's fatal accident. * * *

{112} Of note in Muncy is the fact that the expert did not expressly testify that
the proximate cause of the accident was the vehicle having hit the wooden pallet.
Rather, the court found that sufficient evidence was presented to raise a genuine issue
of material fact as to what caused the accident.

{1113} In England, the plaintiff argued his accident was caused when he swerved
to avoid a black pickup truck which drove left of center. To corroborate this story, a
nearby resident testified that he had seen a black pickup truck speed by, that he had
heard metal scraping and then two loud bangs, and that, as he approached plaintiff's
vehicle, he again observed the black pickup truck drive by, turn around and speed off.
The insurer argued that the trial court erred in granting summary judgment as there was
no independent, third-party testimony to corroborate the plaintiff's allegation that the
pickup truck was left of center because when the neighbor observed the black pickup
truck it was driving on the proper side of the road. This court rejected the insurance

company's argument on the basis that the neighbor's testimony was sufficient to

corroborate the plaintiff's story, stating that: "It should be noted that Girgis only requires
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corroborating evidence, not eyewitness testimony or evidence in order for a claim to go
forward.” This court further stated that the neighbor's testimony "tends to strengthen or
confirm [plaintiff's] claims that he was hit by someone who cannot be identified and,
thus, constitutes the type of corroborating evidence necessary as set forth in Girgis as it
corroborates the existence of another vehicle." In addition, we stated:

* * * The fact that [the neighbor] did not observe the actual
contact between the two vehicles does not negate his
corroborating testimony because the evidence shows that he
heard the contact between two vehicles and he saw the
condition of the pickup both before and after he heard a
crash. The reasonable inference between what [the
neighbor] heard and what he saw is that the pickup was
involved in an accident. * **

{114} In the case at bar, the deposition of appellee's expert contained the
following colloquy:

Q. So this accident according to you could have happened
two ways. One, her vehicle is traveling at a greater speed
than the truck and the front of the — front right corner of the
truck impacts with the left rear corner of her vehicle by
moving into her lane?

A. Right.

Q. Or she's on the right, same situation, she's passing and
the left rear of her car strikes the right front of the truck by
her moving into the truck's lane?

A. Correct. But if you take it the next step further, her
vehicle somehow ends up hitting the concrete median wall to
the left of both vehicles. And, to me, the only way that she
can get over and hit the concrete median wall and not be
literally run over by the truck would be [for] the truck to have
moved from the left lane to the right lane giving her room to
escape being run over by the truck.
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Q. The same thing happens though when she's passing the
truck. She's passing on the right and moving into his lane.
She's going at a faster rate of speed, correct?

A. Right.

Q. So it's the same scenario with the truck on the left with
the car on the right. The only [difference] is who causes the
bump, correct?

A. No. It's not the same. If you picture two—probably two
lanes of traffic westbound with a concrete barrier
immediately to the left of the left lane, if she—taking your
second scenario, if she is in the right lane and decides to
change lanes into the left lane where there's already a truck
and she hits this truck as she's making this move to the left
and spins out, she's going to spin out in front of the truck.

The truck can't get by her without running over her because
she's got nowhere to go to the left. She's got the concrete
median immediately to the left of the left lane. The truck is
occupying the left lane. She can't escape being hit by the
truck again. The.

Only way for this accident to happen is for the truck to be
moving from the left lane into the right lane giving her room
to hit the concrete median and then see the truck go by in
the right lane.

* % %

Q. Are you saying it couldn't have happened where she
moved into the truck's—moved left and struck the right front
of the truck?

A. That's what I'm saying.

Q. And the reason you're saying that is because you're
assuming the truck continued to move all the way to the right
into the right lane to pass her. Is that—because you're
saying the truck would have run her over if it didn't move all
the way to the right?

A. Correct.
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Q. But how is that any different if she strikes the front right
corner of the truck and because of that impact—she moved
into his lane of travel, bumps the front end of the truck, does
the same spinning and the truck then went around to the
right? How is that—you can't exclude that from happening,
correct?

* % %

A. That seems very unlikely, highly improbable for a basic
run. The time and distance required for a tractor trailer to
make a lane change is significant. | had another accident
where | did a study of the — just by observing dozens of
[tractor] trailers and determined what the average time to
make a lane change was, and it was about 13 to 14
seconds.

Under your scenario you just presented here, the driver of
the tractor trailer would have to realize what has happened.
He would have to, in other words, detect that he has been
struck by a car on his right front corner, which is essentially a
blind spot to him, and then he would have to decide he was
going to change lanes. Then he would have to steer to the
right to make that effective lane change.

That doesn't all happen instantly. It takes a lot of time, and
it's limited by the physics of what a tractor trailer can do in
terms of changing lanes.

* % %

Q. You're making all these assumptions without knowing the
speeds of vehicles. The speed of the truck would determine
whether or not the truck can make a maneuver and move to
the left without striking her vehicle?

A. That's correct. My assumption assumes she is going
faster than the truck. But how fast she's going and how fast
the truck is going, | don't know.

* % %

Q. And if I'm stating—Correct me if I'm wrong. Your opinion
is that this accident more probably occurred by Ms. Neal
traveling in the right lane at approximately 55 miles per hour

10
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going faster than this phantom truck and that the truck'’s front
right end impacted with the left rear of Ms. Neal's car, and
you're saying it happened in her lane of travel?

A. Yes.

Q. And in your opinion, that's the more probable scenario of
how this accident occurred?

A. Yes.

Q. But, again, you are not saying that it could have occurred
other ways?

* % %

A. | can't rule out every other scenario with certainty.
There'§ always room for a possibility of another scenario
occurring.

(Depo. at 28-34.)

{1115} Although appellee's expert did not specifically state with 100 percent
certainty that the proximate cause of the accident was a truck moving into appellee's
lane and striking the rear of her vehicle, he did testify that this was the "only way for this
accident to happen,” and that the scenario in which appellee moved into the truck's lane
of travel was "very unlikely, highly improbable” because, had that occurred, the truck
would have had to make a rapid lane change in order to avoid running over appellee's
car, which would have been spinning out of control in front of the truck, and that the
truck would not have been able to do so because of the inability of a tractor-trailer truck
to make rapid lane changes. (Depo. at 31.) We also note that a picture of appellee's
car, following the accident, showed a dent on the rear side panel of the vehicle.

Appellee's expert testified in his deposition that the height of this dent was consistent

with the bumper of a semi-truck hitting the car at this location. This physical evidence
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further corroborates appellee's description of the accident and creates an issue of fact
regarding proximate causation.

{115} Based upon this deposition testimony, we find that appellee presented
independent corroborative evidence which tended to strengthen or confirm her account
of the accident, and, thus, the trial court properly found that she had raised a genuine
issue of material fact so as to survive appellant's motion for summary judgment.
Whether this independent corroborative evidence proves that the accident was
proximately caused by the operator of the "phantom" truck, involving as it does
guestions of weight and credibility, is a question of fact for the trier of fact. We therefore
overrule appellant's assignment of error and affirm the judgment of the Franklin County
Court of Common Pleas.

Judgment affirmed.

KLATT and DESHLER, JJ., concur.

DESHLER, J., retired of the Tenth Appellate District,

assigned to active duty under authority of Section 6(C),
Article IV, Ohio Constitution.
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