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Please Note: We have sua sponte removed this case from the accelerated calendar.

OHIO FIRST DISTRICT COURT OF APPEALS

DOAN, J.
{¶1}

Defendant-appellee Michael P. Westendorf pleaded guilty to and was

convicted of failing to support his minor child, in violation of R.C. 2919.21(A)(2), a firstdegree misdemeanor. Subsequently, Westendorf filed an application to seal the record of
his conviction, which the trial court granted. The state has appealed.
{¶2}

The state’s first assignment of error, which alleges that the trial court erred in

granting Westendorf’s application because the trial court had no jurisdiction to seal the
record of his conviction, is sustained.
{¶3}

R.C. 2953.36(D) precludes the sealing of records of “[c]onviction of an

offense in circumstances in which the victim of the offense was under eighteen years of age
when the offense is a misdemeanor of the first degree or a felony.” The victim in a case of
non-support is the child. See State v. Chapman, 1st Dist. No. C-020115, 2002-Ohio-7336;
State v. Hall (2000), 137 Ohio App.3d 666, 739 N.E.2d 846; State v. Howard (Sept. 11,
1998), 1st Dist. No. C-971049.
{¶4}

Westendorf pleaded guilty to a first-degree misdemeanor. The victim of his

crime was his three-year-old daughter.

R.C. 2953.36(D) clearly and unambiguously

precludes sealing the record of conviction where the victim was under eighteen years of age.
Therefore, the trial court had no jurisdiction to grant Westendorf’s application to seal his
record of conviction.
{¶5}

Westendorf argues that the legislature did not intend R.C. 2953.36(D) to

apply to nonviolent offenses.

The Legislative Service Commission’s analysis of

Am.Sub.S.B. No. 13, 123rd General Assembly, under the section entitled “Act Summary,”
states that the act “[e]xcludes from the Criminal Conviction Records Sealing Law all
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convictions of an offense of violence when the offense is (1) a misdemeanor of the first
degree or a felony and when the offense is not riot and is not assault, inciting to violence, or
inducing panic that is a misdemeanor of the first degree, (2) an offense of which the victim
was under 18 years of age when the offense is a misdemeanor of the first degree or a felony,
or (3) a felony of the first or second degree.” (Emphasis ours.)
{¶6}

The section of the Legislative Service Commission’s analysis entitled

“Operation of the Act” states, “The act expands the provision that specifies certain
categories and types of convictions to which the conviction records sealing provisions never
apply. Under the act, in addition to the categories and types of offenses specified under
continuing law, the conviction record sealing provisions also do not apply to the following
convictions * * *:

(1) [c]onvictions of an offense of violence when the offense is a

misdemeanor of the first degree or a felony and when the offense is not riot and is not
assault, inciting to violence, or inducing panic that is a misdemeanor of the first degree; (2)
[c]onvictions of an offense in circumstances in which the victim of the offense was under 18
years of age when the offense is a misdemeanor of the first degree or a felony; (3)
[c]onvictions of a felony of the first or second degree.” (Emphasis ours.)
{¶7}

The Legislative Service Commission’s “Act Summary” appears to support

Westendorf’s argument that R.C. 2953.36(D) does not apply to nonviolent offenses, but the
“Operation of the Act” section mirrors the provisions of R.C. 2953.36(D), which state that
records of convictions of first-degree misdemeanors where the victim is under eighteen
years old may not be sealed. While the Legislative Service Commission’s analysis may be
ambiguous, the clear language of the statute is not. The trial court had no jurisdiction to
grant Westendorf’s application to seal his conviction.
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{¶8}

The second assignment of error, which alleges that the trial court erred in

granting the application because Westendorf’s interest in sealing the record of conviction
was outweighed by a legitimate governmental need to maintain the record, is subsumed in
our disposition of the first assignment of error and is sustained solely for the reason that the
trial court had no jurisdiction to seal the record of Westendorf’s conviction.
{¶9}

Therefore, the judgment of the trial court is reversed.
Reversed.

SUNDERMANN, J., concurs.
PAINTER, P.J., concurs separately.
PAINTER, P.J., concurring.
{¶10} The Legislative Service Commission summary of the bill states that it
would not apply in this instance. We might assume that the summary is what most
legislators read. So what they thought they were passing is what is described in the
summary. But what they actually passed was the law itself.
{¶11} Everyone involved with this case must know that this result is unfortunate,
and obviously not what the legislature intended. But we cannot look to legislative
intent—a risky proposition at any time—unless the law is ambiguous.

It is not

ambiguous. There is no ambiguity in “no.” We must follow the law as written.
{¶12} Perhaps the lesson here is that laws should be read before being passed.

To the Clerk:
Enter upon the Journal of the Court on ____________________________
per order of the Court _______________________________.
Presiding Judge
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