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Ohio et al., Appellees.                                                          
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     (No. 92-1403 -- Submitted September 14, 1993 -- Decided                     
December 22, 1993.)                                                              
     Appeal from the Court of Appeals for Franklin County, No.                   
91AP-1434.                                                                       
     On February 5, 1974, appellee Robert Wittman suffered an                    
injury received in the course of, and arising out of, his                        
employment with Western Electric Company, now known as AT&T                      
Technologies, Inc. ("AT&T").  His workers' compensation claim                    
was allowed for a lumbar strain.  The injury has at times                        
entitled him to receive temporary total disability compensation                  
("TTD").                                                                         
     On December 20, 1982, Wittman filed a motion to renew his                   
TTD.  The motion was granted and TTD was ordered from November                   
18, 1982 through March 18, 1983 and beyond, so long as                           
appropriate medical evidence was submitted supporting a finding                  
that he was entitled to the compensation.  Wittman's attending                   
physician routinely provided supplemental reports which                          
certified that Wittman was temporarily and totally disabled.                     
These supplemental reports covered the time in dispute, until                    
the hearing at which Wittman's TTD was ordered terminated.                       
     On April 3, 1985, Wittman was examined by Robert Larrick,                   
M.D., at the request of AT&T.  Larrick's report indicated that                   
Wittman had achieved maximum medical improvement.                                
     After two hundred weeks of TTD had been paid, AT&T                          



requested, pursuant to R.C. 4123.56, that an examination by the                  
Industrial Commission's Medical Department be scheduled.  This                   
initial request apparently was ignored.                                          
     About six months later, AT&T requested the medical exam                     
for a second time.  The medical exam again was not scheduled.                    
     Finally, on November 12, 1986, AT&T filed a motion                          
requesting that TTD be terminated, based upon Larrick's                          
report.  A hearing was held before a district hearing officer                    
on January 20, 1987, who ordered that TTD be held in abeyance                    
until a subsequent hearing.  The district hearing officer                        
ordered a medical examination pursuant to R.C. 4123.56.                          
     As a result, Timothy J. Fallon, M.D., examined Wittman and                  
found that his impairment was permanent and partial.                             
     At the subsequent hearing on April 23, 1987, a district                     
hearing officer ordered that TTD be terminated effective the                     
date of that hearing, based upon the reports of Larrick and                      
Fallon.  AT&T unsuccessfully appealed this order                                 
administratively, then sought a writ of mandamus, due to its                     
disagreement with the effective date for the termination of                      
TTD.  The trial court issued the writ, ordering that the                         
Industrial Commission of Ohio terminate the TTD effective April                  
3, 1985, the date Larrick examined Wittman.                                      
     The court of appeals reversed the trial court's issuance                    
of a writ, holding that the trial court had erred in ordering                    
termination of TTD prior to the hearing before the hearing                       
officer, where the attending physician, Cameron, had continued                   
to submit reports predicting that Wittman would soon be able to                  
return to work, up to the time of the hearing.                                   
     This matter is now before this court upon an allowance of                   
a motion to certify the record.                                                  
                                                                                 
     Porter, Wright, Morris & Arthur, Charles J. Kurtz III and                   
Darrell Shepard, for appellant.                                                  
     Lee I. Fisher, Attorney General, and Dennis L. Hufstader,                   
Assistant Attorney General, for appellees Industrial Commission                  
and Bureau of Workers' Compensation.                                             
                                                                                 
     Francis E. Sweeney, Sr., J.   The sole issue is whether                     
former R.C. 4123.56 mandates that where an attending                             
physician's report supports TTD, a self-insured employer must                    
continue payment until a district hearing officer orders that                    
TTD be terminated.  For the following reasons, we affirm the                     
court of appeals' holding that payment of TTD must continue                      
until a district hearing officer orders that it be terminated.                   
     Under former R.C. 4123.56, a self-insured employer must                     
continue payment of TTD until one of three events occurs:  (1)                   
the employee has returned to work; (2) the employee's attending                  
physician indicates that the claimant is capable of returning                    
to his former position; or (3) the temporary disability has                      
become permanent.  State ex rel. Ramirez v. Indus. Comm.                         
(1982), 69 Ohio St.2d 630, 23 O.O.3d 518, 433 N.E.2d 586.  The                   
statute further states that where an employer disputes the                       
attending physician's report, payment must continue until                        
"application and hearing by a district hearing officer."                         
Former R.C. 4123.56 (138 Ohio Laws, Part I, 1893-1894).                          
     In State ex rel. Jeep Corp. v. Indus. Comm. (1991), 62                      
Ohio St.3d 64, 577 N.E.2d 1095, we held that a claimant has a                    



right to continued payment as long as the claimant's attending                   
physician's report supports TTD, and that a self-insured                         
employer, under former R.C. 4123.56, is not required "to seek a                  
hearing before terminating the temporary total disability                        
compensation of a claimant whose own doctor does not believe                     
that the claimant is temporarily and totally disabled."                          
(Emphasis sic.)  Id. at 66, 577 N.E.2d at 1097.                                  
     In the present case, Wittman's attending physician,                         
Cameron, continued to certify eligibility for TTD compensation                   
from 1985 through May 12, 1987, by predicting that Wittman                       
would soon be able to return to work.  Thus, Cameron, the                        
attending physician, apparently felt that Wittman's disability                   
was still temporary.  Accordingly, pursuant to R.C. 4123.56 and                  
case law, payment of TTD was to be continued until a hearing by                  
a district hearing officer.                                                      
     Appellant argues that TTD should have been terminated as                    
of April 3, 1985, on the date Larrick examined Wittman.                          
However, Larrick was not his attending physician and, thus,                      
AT&T could not stop paying TTD based on this report.  This                       
report merely served as evidence to present at the hearing                       
before the district hearing officer.                                             
     Accordingly, we conclude that pursuant to former R.C.                       
4123.56, where an attending physician's report supports TTD, a                   
self-insured employer must continue payment until a district                     
hearing officer orders that it be terminated.                                    
                                       Judgment affirmed.                        
     Moyer, C.J., A.W. Sweeney, Douglas, Resnick and Pfeifer,                    
JJ., concur.                                                                     
     Wright, J., dissents.                                                       
    Wright, J., dissenting.    The majority holds that when the                  
attending physician's report supports compensation for                           
temporary total disability ("TTD"), the termination date for                     
TTD benefits paid by self-insured employers is the date on                       
which the district hearing officer orders the payments                           
terminated.  R.C. 4123.56 does not compel such a holding                         
because the statute is silent on the issue of the termination                    
date for TTD benefits.  Moreover, under the rule adopted by the                  
majority, the date chosen, as in the case here, will often not                   
be supported by the evidence presented to and relied upon by                     
the district hearing officer.  We have previously held that the                  
Industrial Commission must set forth the evidence it relies                      
upon in reaching its conclusions.  The same requirement should                   
hold true for the termination date of TTD benefits.  The                         
evidence in this case does not support the commission's                          
conclusion that the termination date for appellee's TTD                          
benefits is April 23, 1987, the date of the final hearing.                       
Accordingly, I dissent.                                                          
    The statute at issue in this case sets forth the procedure                   
a self-insured employer must follow when seeking to terminate                    
the payment of TTD benefits.  It does not answer the question                    
of which date marks the stopping point.  R.C. 4123.56 provides                   
that when an employer who has elected to pay compenstion direct                  
disputes the attending physician's report that the claimant                      
remains temporarily totally disabled, the employer may not                       
unilaterally terminate TTD payments; instead, the employer may                   
terminate TTD payments "only upon application and hearing by a                   
district hearing officer."  R.C. 4123.56.  The statute simply                    



does not speak to the issue of the termination date.                             
    In our previous decisions we have held that the commission                   
must state the evidence upon which it relies in reaching its                     
conclusions.  See, e.g., State ex rel. Burley v. Coil Packing,                   
Inc. (1987), 31 Ohio St.3d 18, 31 OBR 70, 508 N.E.2d 936; State                  
ex rel. Mitchell v. Robbins & Myers, Inc. (1983), 6 Ohio St.3d                   
481, 6 OBR 531, 453 N.E.2d 721.  The termination date for TTD                    
benefits is a factual conclusion that, like other factual                        
conclusions, must be based on the evidence.                                      
    There is no evidence in this case to support the conclusion                  
that TTD benefits shall terminate on the date of the final                       
hearing.  The district hearing officer's termination date order                  
was based on the report of Dr. Larrick, who examined appellee                    
on April 3, 1985 and concluded in a report filed with the                        
commission on April 15, 1985 that appellee had achieved                          
"maximum medical improvement," and the report of Dr. Fallon,                     
the commission's doctor, who examined appellee on March 3, 1987                  
and reached the same conclusion.  This evidence supports two                     
possible termination dates: April 3, 1985 and March 3, 1987.                     
It does not support the date actually chosen.  Because of the                    
unfair result achieved herein and because our previous                           
decisions do not allow the commission to reach conclusions that                  
are not supported by the evidence, I respectfully dissent.                       
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