
PROPOSED NEW RULES FOR APPOINTMENT OF COUNSEL  

IN CAPITAL CASES AND AMENDMENTS TO THE RULES OF SUPERINTENDENCE 

FOR THE COURTS OF OHIO 

Comments Requested:  The Supreme Court of Ohio will accept public comments until 

July 9, 2014, on the following proposed new Rules for Appointment of Counsel in Capital Cases 

and amendments to the Rules of Superintendence for the Courts of Ohio. 

Comments on the proposed new rules and amendments should be submitted in writing to:  

John VanNorman, Senior Policy & Research Counsel, Supreme Court of Ohio, 65 South Front 

Street, 7th Floor, Columbus, Ohio  43215-3431, or john.vannorman@sc.ohio.gov not later than 

July 9, 2014.  Please include your full name and mailing address in any comments submitted by 

e-mail. 

Key to proposed new rules and amendments: 

1. Existing language appears in regular type.  Example: text

2. Existing language to be deleted appears in strikethrough.  Example: text

3. New language to be added appears in underline.  Example: text
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SECTION 1. GENERAL RULES. 121 
122 

Appt.Coun.R. 1.01. Title. 123 
124 

These rules shall be known as the “Rules for Appointment of Counsel in Capital Cases.” 125 

126 

Effective Date: __________________ 127 

128 

129 

Appt.Coun.R. 1.02. Purpose. 130 

131 
The purpose of the Rules for Appointment of Counsel in Capital Cases is to promote the 132 

effective administration of justice in the appointment of attorneys as counsel for indigent 133 

defendants in capital cases. 134 

135 

Effective Date: __________________ 136 

137 

138 

Appt.Coun.R. 1.03. Authority. 139 
140 

The Rules for Appointment of Counsel in Capital Cases are promulgated pursuant to Article IV, 141 

Sections 2(B)(1)(g) and 5(A)(1) of the Ohio Constitution and the inherent authority of the 142 

Supreme Court to promote the fair administration of justice in Ohio courts. 143 

144 

Effective Date: __________________ 145 

146 

147 

Appt.Coun.R. 1.04. Applicability. 148 
149 

The Rules for Appointment of Counsel in Capital Cases shall apply in either of the following 150 

cases: 151 

152 

(A) An indigent defendant has been charged with aggravated murder and the 153 

indictment includes one or more specifications of aggravating circumstances listed in 154 

R.C. 2929.04(A); 155 

156 

(B) A juvenile defendant has been indicted for a capital offense, but because of the 157 

defendant’s age the defendant cannot be sentenced to death. 158 

159 

Effective Date: __________________ 160 
161 
162 

Appt.Coun.R. 1.05. Citation. 163 
164 

The Rules for Appointment of Counsel in Capital Cases shall be cited as “Appt.Coun.R. _____.” 165 

166 

Effective Date: __________________ 167 
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Appt.Coun.R. 1.06. Definitions. 168 
 169 

As used in the Rules for Appointment of Counsel in Capital Cases: 170 

 171 

(A) High quality representation 172 

 173 
“High quality representation” means representation consistent with the American 174 

Bar Association’s Guidelines for the Appointment and Performance of Defense 175 

Counsel in Death Penalty Cases. 176 

 177 

(B) Trial 178 
 179 

"Trial" means a case that has concluded with a judgment of acquittal pursuant to 180 

Crim.R. 29 or submission to a jury for decision and verdict. 181 

 182 

Effective Date:_____________  183 
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SECTION 2.  CREATION AND FUNCTIONS. 184 

 185 

Appt.Coun.R. 2.01.  Creation.  186 

 187 
There is hereby created by the Supreme Court the Commission on Appointment of Counsel in 188 

Capital Cases.  189 

 190 

Effective Date: __________________ 191 

 192 

 193 

Appt.Coun.R. 2.02.  Duties and Authority. 194 

 195 

(A) Duties 196 
 197 

The Commission on Appointment of Counsel in Capital Cases shall do all of the 198 

following:  199 

 200 

(1) Prepare and notify attorneys of the procedures for obtaining from the 201 

commission certification for appointment as counsel for indigent defendants in 202 

capital cases pursuant to Appt.Coun.R. 3.01 through 3.05;  203 

 204 

(2) Maintain a list of attorneys certified for appointment as counsel for 205 

indigent defendants in capital cases pursuant to Appt.Coun.R. 3.01 through 3.05 206 

and post the list on the website of the Supreme Court;  207 

 208 

(3) Monitor the performance of attorneys appointed as counsel for indigent 209 

defendants in capital cases pursuant to Appt.Coun.R. 5.02 and 5.03 and the result 210 

and status of those cases;  211 

 212 

(4) Promulgate best practices for the representation of indigent defendants in 213 

capital cases and disseminate those best practices appropriately; 214 

 215 

(5)  Recommend to the Supreme Court amendments to the Rules for 216 

Appointment of Counsel in Capital Cases or any other rule or statute relative to 217 

the defense or appeal of capital cases; 218 

 219 

(6) Consider any other issues the commission deems necessary to assist the 220 

Supreme Court and its staff regarding the appointment of counsel in capital cases. 221 

 222 

(B) Authority 223 
 224 

The commission has no independent policy-setting authority. 225 

 226 

Effective Date: __________________ 227 

 228 
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Appt.Coun.R. 2.03.  Membership. 229 

 230 

(A) Appointments 231 

 232 
The Commission on Appointment of Counsel in Capital Cases consists of the following 233 

seven members appointed by the Chief Justice and Justices of the Supreme Court: 234 

 235 

(1) Three members, each of whom shall be engaged in the practice of law as a 236 

public defender, nominated by the Ohio Public Defender; 237 

 238 

(2) One member, who shall be engaged in the practice of law by representing 239 

persons charged with criminal offenses, nominated by the President of the Ohio 240 

Association of Criminal Defense Lawyers; 241 

 242 

(3) One member, who shall be engaged in the practice of law by representing 243 

persons charged with criminal offenses, nominated by the President of the Ohio 244 

Metropolitan Bar Association Consortium; 245 

  246 

(4) One member, who shall be engaged in the practice of law by representing 247 

persons charged with criminal offenses, nominated by the President of the Ohio 248 

State Bar Association; 249 

 250 

(5) One member, who shall be a judge of a court of common pleas with 251 

general jurisdiction, nominated by the President of the Ohio Common Pleas 252 

Judges Association. 253 

 254 

(B) Qualifications 255 
 256 

 Each commission member shall meet all of the following qualifications:  257 

 258 

(1) Be admitted to the practice of law in Ohio and registered for active status 259 

with the Office of Attorney Services of the Supreme Court pursuant to Gov.Bar 260 

R. VI;  261 

 262 

(2) If an attorney, currently represent or have previously represented criminal 263 

defendants for not less than five years;  264 

 265 

(3) If an attorney, be certified for appointment as counsel for indigent 266 

defendants in capital cases pursuant to Appt.Coun.R. 3.01 through 3.05 or  be 267 

eligible for such certification; 268 

 269 

(4) If an attorney, currently not serve as a prosecuting attorney, city director 270 

of law, village solicitor, or similar officer; as the assistant or employee of such an 271 

officer; or as an employee of any court; 272 

 273 
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(5) If the judge of a court of common pleas with general jurisdiction 274 

nominated by the President of the Ohio Common Pleas Judges Association, has 275 

completed Part III of the “Judicial Orientation Program” pursuant to division 276 

Gov.Jud.R. IV, Section 10(B)(3); 277 
 278 
(6) Possess knowledge of the law and practice of capital cases. 279 
 280 

(C) Composition  281 
 282 

Commission membership should reflect the gender, racial, ethnic, and geographic 283 

diversity of Ohio.   284 
 285 

Effective Date: __________________ 286 
 287 

 288 
Appt.Coun.R. 2.04.  Terms and Vacancies. 289 

 290 

(A) Initial terms 291 
 292 

Initial terms for members of the Commission on Appointment of Counsel in Capital 293 

Cases are as follows: 294 

 295 

(1) One of the members who is engaged in the practice of law as a public 296 

defender and nominated by the Ohio Public Defender; the member who is 297 

engaged in the practice of law by representing persons charged with criminal 298 

offenses and nominated by the President of the Ohio Association of Criminal 299 

Defense Lawyers; and the judge of a court of common pleas with general 300 

jurisdiction nominated by the President of the Ohio Common Pleas Judges 301 

Association shall be appointed to a term that ends on December 31, 2015; 302 

 303 

(2) One of the members who is engaged in the practice of law as a public 304 

defender and nominated by the Ohio Public Defender and the member who is 305 

engaged in the practice of law by representing persons charged with criminal 306 

offenses and nominated by the President of the Ohio Metropolitan Bar 307 

Association Consortium shall be appointed to a term that ends on December 31, 308 

2016; 309 

 310 

(3) One of the members who is engaged in the practice of law as a public 311 

defender and nominated by the Ohio Public Defender and the member who is 312 

engaged in the practice of law by representing persons charged with criminal 313 

offenses and nominated by the President of the Ohio State Bar Association shall 314 

be appointed to a term that ends on December 31, 2017. 315 

 316 

(B) Subsequent terms and reappointment 317 
 318 

Except as provided in division (A) of this rule, the term of a commission member is three 319 

years.  A commission member is eligible for reappointment, but shall not serve more than 320 
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three consecutive full terms.  A commission member is eligible for reappointment after 321 

serving three consecutive full terms, but only upon at least a one-year break in service.     322 

 323 

(C) Change of position, employment, affiliation, or status 324 
 325 

Each commission member appointed because of the member’s elected position, official 326 

position, employment, organizational affiliation, or other status ceases to be a member at 327 

such time the member no longer holds that position, employment, affiliation, or status. 328 

 329 

(D) Filling of vacancies 330 
 331 

Vacancies on the commission shall be filled in the same manner as original appointments.  332 

A commission member appointed to fill a vacancy occurring prior to the expiration of the 333 

term for which the member’s predecessor was appointed holds office for the remainder of 334 

that term.   335 

 336 

Effective Date: __________________ 337 

 338 

 339 

Appt.Coun.R. 2.05.  Chairperson and Vice-Chairperson. 340 

 341 
At the first meeting each year of the Commission on Appointment of Counsel in Capital Cases, 342 

the commission members shall elect one member as chairperson and one member as vice-343 

chairperson.  The term of a chairperson and vice-chairperson is one year.  A chairperson and 344 

vice-chairperson shall not serve more than six consecutive full terms.    345 

 346 

Effective Date: __________________ 347 

 348 

 349 

Appt.Coun.R. 2.06.  Staff Liaison. 350 

 351 
The Administrative Director of the Supreme Court shall assign one or more Supreme Court 352 

employees as may be necessary to serve as staff liaison to the Commission on Appointment of 353 

Counsel in Capital Cases.  The staff liaison assists the commission as necessary in the 354 

implementation of its work, but at all times is considered an employee of the Supreme Court. 355 

 356 

Effective Date: __________________ 357 

 358 

 359 

Appt.Coun.R. 2.07.  Meetings. 360 
 361 

(A) Manner 362 

 363 
The Commission on Appointment of Counsel in Capital Cases may meet in person or by 364 

telephone or other electronic means available to the Supreme Court. 365 

 366 
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(B) Frequency   367 

 368 
The commission shall meet as often as required to complete its work, provided the 369 

commission shall meet a minimum of two times per year.  The commission may meet at 370 

the call of the chairperson or at the request of a majority of the commission members. 371 

 372 

(C) Scheduling 373 
 374 

All commission meetings shall be scheduled for a time and place so as to minimize costs 375 

to the Supreme Court and to be accessible to commission members, Supreme Court staff, 376 

and the public. 377 

 378 

(D) Public notice and attendance  379 

 380 
(1) Public notice of all commission meetings shall be provided on the Supreme 381 

Court’s website. 382 

 383 

(2) Except in circumstances where the commission is considering the application of 384 

an attorney for certification pursuant to Appt.Coun.R. 3.01 through 3.05, all commission 385 

meetings shall be open to the public.   386 

 387 

(E) Member attendance 388 

 389 
(1) For a fully effective commission, a commission member shall make a good faith 390 

effort to attend, in person, each commission meeting.   391 

 392 

(2) A commission member who is unable to attend a meeting due to an unavoidable 393 

conflict may request the chairperson allow the member to participate by telephone or 394 

other electronic means available to the Supreme Court.  A commission member 395 

participating in this manner is considered present for meeting attendance, quorum, and 396 

voting purposes.   397 

 398 

(3) A commission member may not designate a replacement for participation in or 399 

voting at meetings.    400 

 401 

(4) If a commission member misses three consecutive meetings, the chairperson or 402 

the Supreme Court staff liaison to the commission may recommend to the Chief Justice 403 

and Justices of the Supreme Court that the member relinquish the member’s position on 404 

the commission. 405 

 406 

(F) Minutes 407 

 408 
Minutes shall be kept at every commission meeting and distributed to the commission 409 

members for review prior to and approval at the next meeting. 410 

 411 

 412 
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(G) Quorum 413 
 414 

A quorum exists when a majority of commission members is present for the meeting, 415 

including those members participating by telephonic or other electronic means.  416 

 417 

(H) Actions 418 
 419 

At any commission meeting at which a quorum is present, the commission members may 420 

take action by affirmative vote of a majority of the members in attendance.   421 

   422 

Effective Date: __________________ 423 

 424 

 425 

Appt.Coun.R. 2.08.  Subcommittees. 426 
 427 

(A) Creation 428 

 429 
The Commission on Appointment of Counsel in Capital Cases may form such 430 

subcommittees it believes necessary to complete the work of the commission.  A 431 

subcommittee should consist of select commission members and other persons who the 432 

chairperson believes will assist in a full exploration of the issue under the review of the 433 

subcommittee. 434 

 435 

(B) Size 436 
 437 

A subcommittee should remain relatively small in size and have a ratio of commission 438 

members to non-commission members not exceeding one to three. 439 

 440 

(C) Application of rules 441 

 442 
Appt.Coun.R. 2.06; 2.07(A), (C), (D)(2), (E)(2) and (3), (G), and (H); 2.09; and 2.11 443 

through 2.14 apply to the work and non-commission members of a subcommittee.   444 

 445 

Effective Date: __________________ 446 

 447 

 448 

Appt.Coun.R. 2.09.  Code of Ethics. 449 

 450 
A member of the Commission on Appointment of Counsel in Capital Cases shall comply with 451 

the requirements of the Supreme Court’s Code of Ethics for Court Appointees.  The Supreme 452 

Court staff liaison for the commission shall provide each commission member with a copy of the 453 

code following the member’s appointment to the commission and thereafter at the first meeting 454 

each year of the commission. 455 

 456 
Effective Date: __________________ 457 

 458 
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Appt.Coun.R. 2.10.  Annual Report. 459 
 460 

By March 31st of each year, the chairperson of the Commission on Appointment of Counsel in 461 

Capital Cases, with the assistance of the Supreme Court staff liaison for the commission, shall 462 

prepare a report for the Chief Justice, Justices, and Administrative Director of the Supreme Court 463 

detailing the activities and accomplishments of the commission during the previous calendar year 464 

and the anticipated activities of the commission during the upcoming calendar year.  The staff 465 

liaison shall submit the report to the Administrative Director for distribution to the Chief Justice 466 

and Justices and publication on the Supreme Court’s website.     467 

 468 

Effective Date: __________________ 469 

 470 

 471 

Appt.Coun.R. 2.11.  Work Product. 472 
 473 

The work product of the Commission on Appointment of Counsel in Capital Cases is the 474 

property of the Supreme Court. 475 

 476 

Effective Date: __________________ 477 

 478 

 479 

Appt.Coun.R. 2.12.  Budget. 480 

 481 

(A) Source of funding 482 
 483 

Funds for the operation of the Commission on Appointment of Counsel in Capital Cases 484 

are provided from the Attorney Services Fund pursuant to Gov.Bar R. VI, Section 485 

8(A)(5). 486 

 487 

(B) Authority of commission 488 
 489 

The budget of the commission is set by the Supreme Court through its internal budget 490 

process and as implemented by the Supreme Court Office of Attorney Services.  The 491 

commission has no authority to set its own budget.   492 

 493 

Effective Date: __________________ 494 

 495 

 496 

Appt.Coun.R. 2.13.  Compensation. 497 

 498 
A member of the Commission on Appointment of Counsel in Capital Cases serves without 499 

compensation. 500 

 501 
Effective Date: __________________ 502 

 503 
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Appt.Coun.R. 2.14.  Reimbursement of Expenses.  504 
 505 

A member of the Commission on Appointment of Counsel in Capital Cases shall be reimbursed 506 

for expenses incurred in service to the commission as permitted by the Supreme Court’s 507 

Guidelines for Travel by Court Appointees. 508 

 509 
Effective Date: __________________  510 
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SECTION 3.  CERTIFICATION OF COUNSEL. 511 
 512 

Appt.Coun.R. 3.01.  General Certification Requirements.  513 
 514 

(A) Requirement 515 
 516 

Prior to appointment as counsel for an indigent defendant in a capital case pursuant to 517 

Appt.Coun.R. 5.02 or 5.03, an attorney shall obtain certification from the Commission on 518 

Appointment of Counsel in Capital Cases.   519 

 520 

(B) Qualifications 521 
 522 

An applicant for certification under division (A) of this rule shall possess all of the 523 

following qualifications:  524 

 525 

(1) Admission to the practice of law in Ohio or admission to practice pro hac 526 

vice;  527 

 528 

(2) Demonstrated commitment to providing high quality legal representation 529 

in the defense of capital cases;  530 

 531 

(3) Substantial knowledge and understanding of the relevant state, federal, 532 

and international law, both procedural and substantive, governing capital cases;  533 

 534 

(4) Skill in the management and conduct of complex negotiations and 535 

litigation;  536 

 537 

(5) Skill in legal research, analysis, and the drafting of litigation documents; 538 

 539 

(6) Skill in oral advocacy; 540 

 541 

(7) Skill in the use of expert witnesses and familiarity with common areas of 542 

forensic investigation, including fingerprints, ballistics, arson, forensic pathology, 543 

and DNA evidence;  544 

 545 

(8) Skill in the investigation, preparation, and presentation of evidence 546 

bearing upon mental status; 547 

 548 

(9) Skill in the investigation, preparation, and presentation of mitigating 549 

evidence;  550 

 551 

(10) Skill in the elements of trial advocacy, such as jury selection, cross-552 

examination of witnesses, and opening and closing statements. 553 

 554 

Effective Date: __________________ 555 

 556 
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Appt.Coun.R. 3.02.   Certification Requirement for Trial Lead Counsel.     557 

 558 

(A) Requirement 559 

 560 
Prior to appointment as trial lead counsel for an indigent defendant in a capital case 561 

pursuant to Appt.Coun.R. 5.02, an attorney shall obtain certification from the 562 

Commission on Appointment of Counsel in Capital Cases.   563 

 564 

(B) Qualifications 565 
 566 

An applicant for certification under division (A) of this rule shall meet all of the 567 

following qualifications:  568 

 569 

(1) Possess at least five years of criminal litigation experience in Ohio courts 570 

of common pleas or criminal appellate experience in Ohio courts of appeals or the 571 

Supreme Court;  572 

 573 

(2) Possess either of the following qualifications:  574 

 575 

(a) Experience as trial lead counsel for the defense in the jury trial of 576 

at least one capital case;  577 

 578 

(b) Experience as trial co-counsel for the defense in the jury trial of at 579 

least two capital cases.  580 

 581 

(3) Possess either of the following qualifications:  582 

 583 

(a) Experience as trial lead counsel in the jury trial of at least one 584 

murder or aggravated murder case in the ten years prior to making 585 

application;  586 

 587 

(b) Experience as trial lead counsel in three aggravated or first or 588 

second-degree felony jury trials in a court of common pleas in the five 589 

years prior to making application. 590 

 591 

(4) Comply with the general certification requirements of Appt.Coun.R. 3.01; 592 

 593 

(5) Comply with the training requirements of Appt.Coun.R. 4.01. 594 

 595 

Effective Date: __________________ 596 

 597 

 598 

 599 

 600 

 601 
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Appt.Coun.R. 3.03.  Certification Requirement for Trial Co-Counsel. 602 

 603 

(A) Requirement 604 
 605 

Prior to appointment as trial co-counsel for an indigent defendant in a capital case 606 

pursuant to Appt.Coun.R. 5.02, an attorney shall obtain certification from the 607 

Commission on Appointment of Counsel in Capital Cases.   608 

 609 

(B) Qualifications 610 
 611 

An applicant for certification under division (A) of this rule shall meet all of the 612 

following qualifications:  613 
 614 
(1) Possess at least three years of criminal litigation experience in Ohio courts 615 

of common pleas or criminal appellate experience in Ohio courts of appeals or the 616 

Supreme Court;  617 
 618 

(2) Possess at least one of the following qualifications:  619 
 620 

(a) Experience as trial co-counsel in one murder or aggravated murder 621 

jury trial in the ten years prior to making application;  622 
 623 

(b) Experience as trial lead counsel in one first or second-degree 624 

felony jury trial in the five years prior to making application; 625 

  626 

(c) Experience as trial lead or co-counsel in at least two felony jury 627 

trials in a court of common pleas in the five years prior to making 628 

application.  629 
 630 

(3) Comply with the general certification requirements of Appt.Coun.R. 3.01; 631 
 632 
(4) Comply with the training requirements of Appt.Coun.R. 4.01. 633 
 634 

Effective Date: __________________ 635 
 636 
 637 

Appt.Coun.R. 3.04.  Certification Requirement for Appellate Counsel. 638 
 639 

(A) Requirement  640 
 641 

Prior to appointment as appellate counsel for an indigent defendant in a capital case 642 

pursuant to Appt.Coun.R. 5.03, an attorney shall obtain certification from the 643 

Commission on Appointment of Counsel in Capital Cases.   644 
 645 

(B) Qualifications 646 
 647 

An applicant for certification under division (A) of this rule shall meet all of the 648 

following qualifications:  649 
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(1) Possess at least three years of criminal litigation experience in Ohio courts 650 

of common pleas or criminal appellate experience in Ohio courts of appeals or the 651 

Supreme Court;  652 

 653 

(2) Have experience as counsel in the appeal of at least three felony 654 

convictions in the three years prior to making application; 655 

 656 

(3) Comply with the general certification requirements of Appt.Coun.R. 3.01; 657 

 658 

(4) Comply with the training requirements of Appt.Coun.R. 4.03. 659 

 660 

Effective Date: __________________ 661 

 662 

 663 

Appt.Coun.R. 3.05.  Exceptional Circumstances.    664 
 665 

The Commission on Appointment of Counsel in Capital Cases may certify an attorney who does 666 

not satisfy the applicable requirements of Appt.Coun.R. 3.01 through 3.04 for appointment as 667 

counsel for indigent defendants in capital cases if the attorney can demonstrate to the satisfaction 668 

of the commission that competent representation will be provided to the defendant.  In so 669 

determining, the commission may consider the applicable qualifications set forth in 670 

Appt.Coun.R. 3.01 through 3.04 and any other relevant considerations. 671 

 672 

Effective Date: __________________  673 
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SECTION 4.  TRAINING OF COUNSEL. 674 
 675 

Appt.Coun.R. 4.01.  Defense-of-Capital-Cases Training. 676 
 677 

In the two-year period prior to seeking certification for appointment as trial counsel for indigent 678 

defendants in capital cases pursuant Appt.Coun.R. 3.02 or 3.03 and every two years thereafter, 679 

an attorney shall satisfactorily complete at least twelve hours of training on the defense of capital 680 

cases accredited by the Commission on Appointment of Counsel in Capital Cases.   681 

 682 

Effective Date: __________________ 683 

 684 

 685 

Appt.Coun.R. 4.02.  Defense-of-Capital-Cases Training Program Accreditation.  686 
 687 

(A) Training program topics 688 
 689 

To be accredited by the Commission on Appointment of Counsel in Capital Cases, a 690 

training program in the defense of capital cases may include, but need not be limited to, 691 

presentations and training in the following areas:  692 

 693 

(1) State, federal, and international law, both procedural and substantive, 694 

governing capital cases;  695 

 696 

(2) Pleading and motion practice;  697 

 698 

(3) Pretrial investigation, preparation, and theory development regarding trial 699 

and sentencing;  700 

 701 

(4) Jury selection;  702 

 703 

(5) Trial preparation and presentation, including the use of experts;  704 

 705 

(6) Ethical considerations particular to capital defense representation; 706 

 707 

(7) Preservation of the record and of issues for post-conviction review;  708 

 709 

(8) The attorney’s relationship with the client and the client’s family;  710 

 711 

(9) Post-conviction litigation in state and federal courts;  712 

 713 

(10) The presentation and rebuttal of scientific evidence; 714 

 715 

(11) Developments in mental health fields and other relevant areas of forensic 716 

and biological science; 717 

 718 
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(12) The unique issues relating to the defense of juveniles charged with 719 

committing capital offenses;  720 

 721 

(13) The best practices for the representation of indigent defendants in capital 722 

cases as promulgated by the commission pursuant to Appt.Coun.R. 2.02(A)(4); 723 

 724 

(14)  Death penalty appellate and post-conviction litigation in state and federal 725 

courts.  726 

 727 

(B) Audio or video presentations 728 
 729 

The commission shall not accredit a training program in the defense of capital cases that 730 

is an audio or video presentation of a recorded training program previously accredited by 731 

the commission. 732 

 733 

(C) Prosecuting attorneys 734 
 735 

The commission shall not accredit a training program in defense of capital cases that is 736 

offered to full-time prosecuting attorneys.   737 

 738 

Effective Date: __________________ 739 

 740 

 741 

Appt.Coun.R. 4.03.  Appeal-of-Capital-Cases Training. 742 
 743 

In the two-year period prior to seeking certification for appointment as appellate counsel for 744 

indigent defendants in capital cases pursuant to Appt.Coun.R. 3.04 and every two years 745 

thereafter, an attorney shall satisfactorily complete at least twelve hours of training accredited by 746 

the Commission on Appointment of Counsel in Capital Cases.  At least six hours of the training 747 

shall be on the appeal of capital cases.   748 

 749 

Effective Date: __________________ 750 

 751 

 752 

Appt.Coun.R. 4.04.  Appeal-of-Cases-Training Program Accreditation. 753 
 754 

(A) Training program topics 755 
 756 

To be accredited by the Commission on Appointment of Counsel in Capital Cases, a 757 

training program in the appeal of capital cases may include, but need not be limited to, 758 

presentations and training in the following areas:  759 

 760 

(1) An overview of current developments in death penalty law;  761 

 762 

(2) Completion, correction, and supplementation of the record on appeal;  763 

 764 
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(3) Reviewing the record for unique death penalty issues;  765 

 766 

(4) Motion practice for death penalty appeals;  767 

 768 

(5) Preservation and presentation of constitutional issues;  769 

 770 

(6) Preparing and presenting oral argument;  771 

 772 

(7) Unique aspects of death penalty practice in the courts of appeals, the 773 

Supreme Court, and the United States Supreme Court;  774 

 775 

(8) The attorney’s relationship with the appellant and the appellant's family;  776 

 777 

(9) Procedure and practice in collateral litigation, extraordinary remedies, 778 

state post-conviction litigation, and federal habeas corpus litigation;  779 

 780 

(10) The best practices for representation of indigent defendants in capital 781 

cases promulgated by the commission pursuant to Appt.Coun.R. 2.02(A)(4). 782 

 783 

(B) Audio or video presentations 784 
 785 

The commission shall not accredit a training program in the appeal of capital cases that is 786 

an audio or video presentation of a recorded training program previously accredited by 787 

the commission. 788 

 789 

(C) Prosecuting attorneys 790 
 791 

The commission shall not accredit a training program in the appeal of capital cases that is 792 

offered to full-time prosecuting attorneys.   793 

 794 

Effective Date: __________________ 795 

 796 

 797 

Appt.Coun.R. 4.05.  Sponsor Application for Accreditation.   798 

 799 

(A) Requirement 800 
 801 

A sponsor of a training program offered pursuant to Appt.Coun.R. 4.02 or 4.04 shall 802 

obtain accreditation of the program from the Commission on Appointment of Counsel in 803 

Capital Cases pursuant to the requirements of this rule.    804 

 805 

(B) Application  806 
 807 

A sponsor seeking accreditation of a training program offered pursuant to Appt.Coun.R. 808 

4.02 or 4.04 shall submit an application for accreditation to the commission at least sixty 809 

days before the date of the proposed program.  The application shall include the 810 
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curriculum for the training program and biographical information of each member of the 811 

seminar faculty.  812 

 813 

(C) Post-program accreditation 814 
 815 

The commission may accredit a training program for which the sponsor has not obtained 816 

accreditation pursuant to Appt.Coun.R. 4.02 or 4.04 if each of the following requirements 817 

are met: 818 

 819 

(1) The training program included instruction in all areas set forth in 820 

Appt.Coun.R. 4.02 or 4.04, as applicable; 821 

 822 

(2) The sponsor or an attendee submits an application for accreditation after 823 

completion of the training program.   824 

 825 

(3) If the application for accreditation is submitted by a training program 826 

sponsor, it includes the program curriculum and individual faculty biographical 827 

information.   If the application for accreditation is submitted by a training 828 

program attendee, it includes a program curriculum, individual faculty 829 

biographical information, a written breakdown of sessions attended and credit 830 

hours received if the training program held concurrent sessions, and proof of 831 

attendance. 832 

 833 

Effective Date: __________________ 834 

 835 

 836 

Appt.Coun.R. 4.06.  Verification of Attendance and Credit. 837 
 838 

The Commission on Appointment of Counsel in Capital Cases shall obtain from the Supreme 839 

Court Commission on Continuing Legal Education a list of attendees at each training program 840 

accredited by the commission pursuant to Appt.Coun.R. 4.02 or 4.04 that shall be used to verify 841 

attendance of and grant credit to each attendee.  Credit for purposes of this rule shall be granted 842 

to instructors using the same ratio provided in Gov.Bar R. X, Section 5(B).  843 

 844 

Effective Date: __________________ 845 

 846 

 847 

Appt.Coun.R. 4.07.  Noncompliance with Training Requirements. 848 

 849 

(A)  Revocation of certification 850 
 851 

By March 31st of each year, the Commission on Appointment of Counsel in Capital 852 

Cases shall review the list of attorneys certified during the prior year for appointment as 853 

counsel for indigent defendants in capital cases pursuant to Appt.Coun.R. 3.01 through 854 

3.04.  The commission shall revoke the certification of an attorney who has not complied 855 

with the applicable training requirements of Appt.Coun.R. 4.01 and 4.03.  Except as 856 
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provided in division (B) of this rule, an attorney whose certification has been revoked 857 

shall not be eligible to accept future appointments as counsel for indigent defendants in 858 

capital cases pursuant to Appt.Coun.R. 5.02 or 5.03. 859 

 860 

(B) Reinstatement of certification 861 
 862 

The commission may reinstate the certification of an attorney who has previously been 863 

certified for appointment as counsel for indigent defendants in capital cases pursuant to 864 

Appt.Coun.R. 3.01 through 3.04, but whose certification has been revoked pursuant to 865 

division (A) of this rule.  The attorney shall submit a new application demonstrating that 866 

the attorney has complied with the applicable training requirements of Appt.Coun.R. 4.01 867 

and 4.03.  868 

 869 

Effective Date: __________________  870 



23 

 

SECTION 5. APPOINTMENT OF COUNSEL. 871 
 872 

Appt.Coun.R. 5.01.  Verification of Indigency. 873 
 874 

When appointing attorneys as counsel to represent an indigent defendant in a capital case 875 

pursuant to Appt.Coun.R. 5.02 or 5.03 for which the county will apply to the Ohio Public 876 

Defender Commission for reimbursement of costs, the court shall require the defendant to 877 

complete a financial disclosure form.  The court shall follow Ohio Adm.Code 120-1-3 as a 878 

guideline to determine indigency and standards of indigency. 879 

 880 

Effective Date: __________________ 881 

 882 

 883 

Appt.Coun.R. 5.02.  Appointment of Trial Counsel. 884 
 885 

(A) Appointment 886 
 887 

Except as provided in Appt.Coun.R. 5.04, a court shall appoint at least two attorneys to 888 

represent an indigent defendant in either of the following cases: 889 

 890 

(1) The defendant has been charged with aggravated murder and the 891 

indictment includes one or more specifications of aggravating circumstances 892 

listed in R.C. 2929.04(A); 893 

 894 

(2) The defendant is a juvenile indicted for a capital case, but because of the 895 

defendant’s age cannot be sentenced to death. 896 

 897 

(B) Trial lead designation 898 
 899 

The court shall designate one of the attorneys appointed as counsel pursuant to division 900 

(A) of this rule as "trial lead counsel.”  To be designated as trial lead counsel, the attorney 901 

shall have been certified for appointment as such by the Commission on Appointment of 902 

Counsel in Capital Cases pursuant to Appt.Coun.R. 3.02.   903 

 904 

(C) Trial co-counsel designation 905 
 906 

The court shall designate one of the attorneys appointed as counsel pursuant to division 907 

(A) of this rule as "trial co-counsel.”  To be designated as trial co-counsel, the attorney 908 

shall have been certified for appointment as such by the commission pursuant to 909 

Appt.Coun.R. 3.03. 910 

 911 

(D) Office in Ohio and criminal trial experience 912 
 913 

At least one of the attorneys appointed as counsel pursuant to division (A) of this rule 914 

shall maintain a law office in Ohio and have experience in Ohio criminal trial practice.   915 

 916 

Effective Date: __________________ 917 
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Appt.Coun.R. 5.03.  Appointment of Appellate Counsel. 918 
 919 

(A) Appointment 920 
 921 

Except as provided in Appt.Coun.R. 5.04, a court shall appoint at least two attorneys to 922 

appeal a case where the trial court has imposed the death penalty on an indigent 923 

defendant.   924 
 925 

(B) Appellate counsel designation 926 
 927 

The court shall designate attorneys appointed as counsel pursuant to division (A) of this 928 

rule as “appellate counsel.”   To be designated as appellate counsel, the attorney shall 929 

have been certified for appointment as such by the Commission on Appointment of 930 

Counsel in Capital Cases pursuant to Appt.Coun.R. 3.04.   931 
 932 

(C) Office in Ohio 933 
 934 

At least one of the attorneys appointed as counsel pursuant to division (A) of this rule 935 

shall maintain a law office in Ohio.   936 

 937 

Effective Date: __________________ 938 
 939 
 940 

Appt.Coun.R. 5.04 . Private Counsel. 941 
 942 

A court shall not appoint a second attorney as counsel for an indigent defendant in a capital case 943 

pursuant to Appt.Coun.R. 5.02 or 5.03 when the defendant has engaged one privately-retained 944 

attorney.  945 

 946 

Effective Date: __________________ 947 
 948 
 949 
Appt.Coun.R. 5.05.   Distribution of Appointments.  950 
 951 

A court should distribute its appointments of attorneys as counsel for indigent defendants in 952 

capital cases pursuant to Appt.Coun.R. 5.02 and 5.03 as widely as possible among the attorneys 953 

in the jurisdiction of the court and the contiguous jurisdictions who are certified for appointment 954 

pursuant to Appt.Coun.R. 3.01 through 3.05. 955 

 956 

Effective Date: __________________ 957 

 958 

 959 

Appt.Coun.R. 5.06.   Workload of Counsel. 960 
 961 

(A) Consideration by court 962 
 963 

In appointing an attorney as counsel for an indigent defendant in a capital case pursuant 964 

to Appt.Coun.R. 5.02 or 5.03, the court shall consider the nature and volume of the 965 
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workload of the attorney to ensure the attorney, if appointed, can direct sufficient 966 

attention to the defense of the case and provide competent representation to the 967 

defendant.  968 

 969 

(B) Responsibility of attorney 970 
 971 

An attorney appointed as counsel for an indigent defendant in a capital case pursuant to 972 

Appt.Coun.R. 5.02 or 5.03 shall provide the client with competent representation in 973 

accordance with constitutional and professional standards.  The attorney shall not accept 974 

assignments that, by reason of their excessive size, interfere with the rendering of 975 

competent representation or lead to the breach of professional obligations.  976 

 977 

Effective Date: __________________ 978 

 979 

 980 

Appt.Coun.R. 5.07.  Notice of Appointment. 981 
 982 

Within two weeks of appointment of an attorney as counsel for an indigent defendant in a capital 983 

case pursuant to Appt.Coun.R. 5.02 or 5.03, the court shall notify the Supreme Court staff liaison 984 

to the Commission for Appointment of Counsel in Capital Cases.  The notice shall be on a form 985 

prescribed by the commission and include all of the following:  986 

 987 

 (A)  The name of the court and the judge assigned to the case;  988 

 989 

 (B)  The case name and number;  990 

 991 

 (C)  A copy of the indictment;  992 

 993 

(D)  The names, business addresses, telephone numbers, and information as to the 994 

certification of all counsel appointed;  995 

 996 

(E)  Any other information considered relevant by the commission or court.  997 

 998 

Effective Date: __________________ 999 

 1000 

 1001 

Appt.Coun.R. 5.08.   Notice of Disposition of Case. 1002 
  1003 

Within two weeks of the disposition of a capital case in which an attorney was appointed as 1004 

counsel for an indigent defendant in a capital case pursuant to Appt.Coun.R. 5.02 or 5.03, the 1005 

court shall notify the Supreme Court staff liaison to the commission.  The notice shall be on a 1006 

form prescribed by the commission and include all of the following:  1007 

 1008 

(A)  The outcome of the case;  1009 

 1010 
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(B)  The title and section of the Revised Code of any crimes to which the defendant 1011 

pleaded or was found guilty;  1012 

 1013 

(C) The date of dismissal, acquittal, or that sentence was imposed;  1014 

 1015 

(D) The sentence, if any;  1016 

 1017 

(E)  A copy of the judgment entry reflecting the information in divisions (B)(1) 1018 

through (4) of this rule;  1019 

 1020 

(F)  If the death penalty was imposed, the names of counsel appointed to represent the 1021 

defendant on appeal;  1022 

 1023 

(G)  Any other information considered relevant by the commission or trial court.  1024 

 1025 

Effective Date: __________________ 1026 
 1027 
 1028 

Appt.Coun.R. 5.09.  Notice of Removal.   1029 
 1030 

If a court removes an attorney appointed as counsel for an indigent defendant in a capital case 1031 

pursuant to Appt.Coun.R. 5.02 or 5.03, the attorney shall immediately notify in writing the 1032 

indigent defendant and the Supreme Court staff liaison to the Commission on Appointment of 1033 

Counsel in Capital Cases. 1034 

 1035 

Effective Date: __________________ 1036 

 1037 

 1038 

Appt.Coun.R. 5.10.   Provision of Support Services.  1039 

 1040 

(A) Requirement 1041 
 1042 

As required by the federal and state constitutions and statutes and professional standards, 1043 

a court shall provide attorneys appointed as counsel for indigent defendants in capital 1044 

cases pursuant to Appt.Coun.R. 5.02 and 5.03 with an investigator, mitigation specialists, 1045 

mental health professional, and other forensic experts and support services reasonably 1046 

necessary or appropriate for the attorneys to prepare for and present an adequate defense 1047 

at every stage of the proceedings.  This shall include, but is not limited to, determinations 1048 

relevant to competency to stand trial, a not guilty by reason of insanity plea, cross-1049 

examination of expert witnesses called by the prosecution, disposition following 1050 

conviction, and preparation for and presentation of mitigating evidence in the sentencing 1051 

phase of the trial.   1052 

 1053 

(B) Responsibilities of counsel 1054 
 1055 

The attorney designated as trial lead counsel pursuant to Appt.Coun.R. 3.02 shall bear 1056 

overall responsibility for the performance of the defense team and shall allocate, direct, 1057 
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and supervise the work of the defense team in accordance with the Rules for 1058 

Appointment of Counsel in Capital Cases and professional standards.  In addition, all 1059 

counsel bear a responsibility to comply with the Rules for Appointment of Counsel in 1060 

Capital Cases and professional standards. 1061 

 1062 

Effective Date: __________________  1063 

 1064 

 1065 

Appt.Coun.R. 5.11.  Maintenance of Certification During Appointment.   1066 
 1067 

(A) Responsibilities of counsel 1068 

 1069 
An attorney appointed as counsel for an indigent defendant in a capital case pursuant to 1070 

Appt.Coun.R. 5.02 or 5.03 shall maintain certification from the Commission on 1071 

Appointment of Counsel in Capital Cases as required pursuant to Appt.Coun.R. 3.01 1072 

through 3.04, as applicable, throughout the appointment.  If the certification lapses during 1073 

the appointment, the attorney shall immediately notify in writing the indigent defendant, 1074 

the appointing court, and the Supreme Court staff liaison to the commission.   1075 

 1076 

(B) Reinstatement of certification 1077 

 1078 
The commission may reinstate the certification of an attorney who was previously 1079 

appointed as counsel for an indigent defendant in a capital case pursuant to Appt.Coun.R. 1080 

5.02 or 5.03, but whose certification lapsed during the appointment.  The attorney shall 1081 

submit a new application demonstrating that the attorney has complied with all applicable 1082 

requirements and providing an explanation for the attorney’s lapse of certification that is 1083 

satisfactory to the commission.  1084 

 1085 

Effective Date: __________________  1086 
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SECTION 6. MONITORING OF COUNSEL. 1087 

 1088 

Appt.Coun.R. 6.01.  Duty of Court. 1089 
 1090 

A court that has appointed an attorney as counsel for an indigent defendant in a capital case 1091 

pursuant to Appt.Coun.R. 5.02 or 5.03 shall monitor the performance of the attorney to ensure 1092 

the defendant is receiving high quality representation.  The court, in addition to any other action 1093 

it may take, shall report to the Commission on Appointment of Counsel in Capital Cases an 1094 

attorney who has not provided high quality representation.   1095 

 1096 
Effective Date: __________________ 1097 

 1098 

 1099 

Appt.Coun.R. 6.02.  Investigation of Complaint. 1100 
 1101 

(A) Duty to investigate 1102 
 1103 

Upon receipt of a complaint from a court that an attorney has not provided high quality 1104 

representation, the Commission on Appointment of Counsel in Capital Cases shall 1105 

investigate the complaint, provided the commission shall not begin an investigation while 1106 

the attorney is still appointed in the matter.  1107 

 1108 

(B) Appointment of investigator 1109 
 1110 

The commission chairperson shall appoint a commission member or an attorney certified 1111 

for appointment as trial lead counsel pursuant to Appt.Coun.R. 3.02 to investigate 1112 

complaints.  1113 

 1114 

(C) Notice of investigation  1115 
 1116 

As part of the investigation of a complaint, the attorney shall be notified and given an 1117 

opportunity to respond to the factual allegations.  1118 

 1119 
Effective Date: __________________ 1120 

 1121 

 1122 

Appt.Coun.R. 6.03.  Decision on Complaint. 1123 

 1124 

(A) Decision  1125 
 1126 

After an investigation of an attorney conducted pursuant to Appt.Coun.R. 6.02 and an 1127 

opportunity for the attorney to respond to the factual allegations, the members of the 1128 

Commission on Appointment of Counsel in Capital Cases, excluding the commission 1129 

investigator and chairperson, shall meet and vote to determine whether a violation of the 1130 

Rules for Appointment of Counsel in Capital Cases has occurred and whether the 1131 

violation requires removal of the attorney from the list of attorneys certified for 1132 
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appointment as counsel for indigent defendants in capital cases pursuant to Appt.Coun.R. 1133 

3.01 through 3.05.  If there is no apparent merit to the allegation, the complainant shall be 1134 

advised and the matter shall be closed. 1135 

 1136 

(B) Notice of decision 1137 
 1138 

Before taking action making an attorney ineligible to receive additional appointments as 1139 

counsel for indigent defendants in capital cases pursuant to Appt.Coun.R. 3.01 through 1140 

3.05, the commission shall provide the attorney written notice that such action is being 1141 

contemplated and give the attorney an opportunity to respond.   1142 

 1143 

(C) Appeal of decision 1144 
 1145 

If an attorney is deemed ineligible to remain on the list of attorneys certified for 1146 

appointment as counsel for indigent defendants in capital cases pursuant to Appt.Coun.R. 1147 

3.01 through 3.05, the attorney may appeal the decision of the commission to the 1148 

commission chairperson.  Upon appeal, the chairperson shall review all applicable 1149 

allegations, findings, and responses; determine whether a violation has occurred and 1150 

whether appropriate action was taken; and issue a decision.  The decision of the 1151 

chairperson is final.  1152 

 1153 

Effective Date: __________________ 1154 

 1155 

 1156 

Appt.Coun.R. 6.04.  Restoration of Certification. 1157 
 1158 

Only in exceptional circumstances shall the Commission on Appointment of Counsel in Capital 1159 

Cases restore an attorney whose certification has been revoked pursuant to Appt.Coun.R. 5.03 to 1160 

the list of attorneys certified for appointment as counsel for indigent defendants in capital cases 1161 

pursuant to Appt.Coun.R. 3.01 through 3.05. 1162 

 1163 

Effective Date: __________________ 1164 

 1165 

 1166 

Appt.Coun.R. 6.05.  Attorney Grievance Process. 1167 
 1168 

The findings made by the Commission on Appointment of Counsel in Capital Cases in an 1169 

investigation of an attorney conducted pursuant to Appt.Coun.R. 6.02 are not related to or part of 1170 

the grievance process governing attorneys in Ohio.  The findings made by the commission shall 1171 

be only for the purpose of determining continued eligibility for appointment as counsel for 1172 

indigent defendants in capital cases pursuant to Appt.Coun.R. 5.02 and 5.03.  1173 

 1174 

Effective Date: __________________  1175 
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RULES OF SUPERINTENDENCE FOR THE COURTS OF OHIO 1176 

 1177 

RULE 20.  Appointment of Counsel for Indigent Defendants in Capital Cases.  1178 

RESERVED 1179 

 1180 

I.  Scope of rules  1181 
 1182 

(A)  Rules 20 through 20.05 of the Rules of Superintendence for the Courts of Ohio 1183 

shall apply in cases where an indigent defendant has been charged with aggravated 1184 

murder and the indictment includes one or more specifications of aggravating 1185 

circumstances listed in division (A) of section 2929.04 of the Revised Code. These rules 1186 

shall apply in cases where a juvenile defendant is indicted for a capital offense, but 1187 

because of the juvenile’s age, cannot be sentenced to death.  1188 

 1189 

(B)  The provisions for the appointment of counsel set forth in Sup. R. 20 through 1190 

20.05 apply only in cases where the defendant is indigent and counsel is not privately 1191 

retained by or for the defendant.  1192 

 1193 

(C)  If the defendant is entitled to the appointment of counsel, the court shall appoint 1194 

two attorneys certified pursuant to Sup. R. 20 through 20.05. If the defendant engages 1195 

one privately retained attorney, the court shall not appoint a second attorney pursuant to 1196 

this rule.  1197 

 1198 

(D)  The provisions of Sup. R. 20 through 20.05 apply in addition to the reporting 1199 

requirements created by section 2929.021 of the Revised Code.  1200 

 1201 

II.  Appointment of counsel for indigent defendants in capital cases  1202 

 1203 

(A)  Trial counsel  1204 
 1205 

At least two attorneys shall be appointed by the court to represent an indigent 1206 

defendant charged with aggravated murder and the indictment includes one or 1207 

more specifications of aggravating circumstances listed in R.C. 2929.04(A). At 1208 

least one of the appointed counsel shall maintain a law office in Ohio and have 1209 

experience in Ohio criminal trial practice. The counsel appointed shall be 1210 

designated "lead counsel" and "co-counsel" and must meet the qualifications set 1211 

forth in Sup. R. 20.01. 1212 

  1213 

(B)  Appellate counsel  1214 
 1215 

At least two attorneys shall be appointed by the court to appeal cases where the 1216 

trial court has imposed the death penalty on an indigent defendant. At least one of 1217 

the appointed counsel shall maintain a law office in Ohio. Appointed counsel 1218 

shall meet the qualifications for appellate counsel set forth in Sup. R. 20.01.  1219 

 1220 

 1221 
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(C)  Exceptional circumstances  1222 
 1223 

If an attorney does not satisfy the requirements of divisions (A) or (B) of this 1224 

section, the attorney may be certified as lead counsel, co-counsel, or appellate 1225 

counsel if it can be demonstrated to the satisfaction of the Committee on the 1226 

Appointment of Counsel for Indigent Defendants in Capital Cases that competent 1227 

representation will be provided to the defendant. In so determining, the committee 1228 

may consider all of the factors in Sup. R. 20.01 and any other relevant 1229 

considerations.  1230 

 1231 

III.  Procedures for court appointments of counsel  1232 

 1233 

(A)  Appointing counsel  1234 
 1235 

Only counsel who have been certified by the committee shall be appointed to 1236 

represent indigent defendants charged with aggravated murder and the indictment 1237 

includes one or more specifications of aggravating circumstances listed in 1238 

division (A) of section 2929.04 of the Revised Code. Each court may adopt local 1239 

rules establishing qualifications in addition to and not in conflict with those 1240 

established by Sup. R. 20.01. Appointments of counsel for these cases should be 1241 

distributed as widely as possible among the certified attorneys in the jurisdiction 1242 

of the appointing court.  1243 

 1244 

(B)  Workload of appointed counsel  1245 
 1246 

(1)  In appointing counsel, the court shall consider the nature and volume of 1247 

the workload of the prospective counsel to ensure that counsel, if appointed, could 1248 

direct sufficient attention to the defense of the case and provide competent 1249 

representation to the defendant. 1250 

  1251 

(2)  Attorneys accepting appointments shall provide each client with 1252 

competent representation in accordance with constitutional and professional 1253 

standards. Appointed counsel shall not accept workloads that, by reason of their 1254 

excessive size, interfere with the rendering of competent representation or lead to 1255 

the breach of professional obligations.  1256 

 1257 

(C)  Notice to the committee  1258 
 1259 

(1)  Within two weeks of appointment, the appointing court shall notify the 1260 

committee secretary of the appointment on a form prescribed by the committee. 1261 

The notice shall include all of the following:  1262 

 1263 

(a)  The court and the judge assigned to the case;  1264 

 1265 

(b)  The case name and number;  1266 
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(c)  A copy of the indictment;  1267 

 1268 

(d)  The names, business addresses, telephone numbers, and 1269 

certification of all attorneys appointed;  1270 

 1271 

(e)  Any other information considered relevant by the committee or 1272 

appointing court.  1273 

 1274 

(2)  Within two weeks of disposition, the trial court shall notify the committee 1275 

secretary of the disposition of the case on a form prescribed by the committee. 1276 

The notice shall include all of the following:  1277 

 1278 

(a)  The outcome of the case;  1279 

 1280 

(b)  The title and section of the Revised Code of any crimes to which 1281 

the defendant pleaded or was found guilty;  1282 

 1283 

(c)  The date of dismissal, acquittal, or that sentence was imposed;  1284 

 1285 

(d)  The sentence, if any;  1286 

 1287 

(e)  A copy of the judgment entry reflecting the above;  1288 

 1289 

(f)  If the death penalty was imposed, the name of counsel appointed to 1290 

represent the defendant on appeal;  1291 

 1292 

(g)  Any other information considered relevant by the Committee or 1293 

trial court.  1294 

 1295 

(D)  Support services  1296 
 1297 

The appointing court shall provide appointed counsel, as required by Ohio law or 1298 

the federal Constitution, federal statutes, and professional standards, with the 1299 

investigator, mitigation specialists, mental health professional, and other forensic 1300 

experts and other support services reasonably necessary or appropriate for counsel 1301 

to prepare for and present an adequate defense at every stage of the proceedings 1302 

including, but not limited to, determinations relevant to competency to stand trial, 1303 

a not guilty by reason of insanity plea, cross-examination of expert witnesses 1304 

called by the prosecution, disposition following conviction, and preparation for 1305 

and presentation of mitigating evidence in the sentencing phase of the trial. Lead 1306 

counsel bears overall responsibility for the performance of the defense team and 1307 

shall allocate, direct, and supervise the work in accordance with Sup. R. 20 1308 

through 20.04 and professional standards. In addition, all counsel bear a 1309 

responsibility to comply with Sup. R. 20 through 20.04 and professional 1310 

standards.  1311 

 1312 
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RULE 20.01.     Qualifications Required for Appointment as Counsel for Indigent 1313 

Defendants in Capital Cases.  1314 

 1315 

(A)  Generally  1316 
 1317 

Every attorney representing a capital defendant shall have all of the following:  1318 

 1319 

(1)  Demonstrated commitment to providing high quality legal representation 1320 

in the defense of capital cases;  1321 

 1322 

(2)  Substantial knowledge and understanding of the relevant state, federal, 1323 

and international law, both procedural and substantive, governing capital cases;  1324 

 1325 

(3)  Skill in the management and conduct of complex negotiations and 1326 

litigation;  1327 

 1328 

(4)  Skill in legal research, analysis, and the drafting of litigation documents;  1329 

 1330 

(5)  Skill in oral advocacy;  1331 

 1332 

(6)  Skill in the use of expert witnesses and familiarity with common areas of 1333 

forensic investigation, including fingerprints, ballistics, arson, forensic pathology, 1334 

and DNA evidence;  1335 

 1336 

(7)  Skill in the investigation, preparation, and presentation of evidence 1337 

bearing upon mental status;  1338 

 1339 

(8)  Skill in the investigation, preparation, and presentation of mitigating 1340 

evidence;  1341 

 1342 

(9)  Skill in the elements of trial advocacy, such as jury selection, cross-1343 

examination of witnesses, and opening and closing statements.  1344 

 1345 

(B)  Lead counsel  1346 
 1347 

Lead counsel shall satisfy all of the following:  1348 

 1349 

(1)  Be admitted to the practice of law in Ohio or admitted to practice pro hac 1350 

vice;  1351 

 1352 

(2)  Have at least five years of civil or criminal litigation or appellate 1353 

experience;  1354 

 1355 

(3)  Have specialized training, as approved by the committee, on subjects that 1356 

will assist counsel in the defense of persons accused of capital crimes in the two-1357 

year period prior to making application;  1358 
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 1359 

(4)  Have at least one of the following qualifications:  1360 

 1361 

(a)  Experience as “lead counsel” for the defense in the jury trial of at 1362 

least one capital case;  1363 

 1364 

(b)  Experience as “co-counsel” for the defense in the jury trial of at 1365 

least two capital cases.  1366 

 1367 

(5)  Have at least one of the following qualifications:  1368 

 1369 

(a)  Experience as “lead counsel” in the jury trial of at least one murder 1370 

or aggravated murder case;  1371 

 1372 

(b)  Experience as “lead counsel” in ten or more criminal or civil jury 1373 

trials, at least three of which were felony jury trials;  1374 

 1375 

(c)  Experience as “lead counsel” in three murder or aggravated murder 1376 

jury trials; one murder or aggravated murder jury trial and three felony 1377 

jury trials; or three aggravated or first- or second-degree felony jury trials 1378 

in a court of common pleas in the three years prior to making application.  1379 

 1380 

(C)  Co-counsel  1381 
 1382 

Co-counsel shall satisfy all of the following:  1383 

 1384 

(1)  Be admitted to the practice of law in Ohio or admitted to practice pro hac 1385 

vice;  1386 

 1387 

(2)  Have at least three years of civil or criminal litigation or appellate 1388 

experience;  1389 

  1390 

(3)  Have specialized training, as approved by the committee, on subjects that 1391 

will assist counsel in the defense of persons accused of capital crimes in the two 1392 

years prior to making application;  1393 

 1394 

(4)  Have at least one of the following qualifications:  1395 

 1396 

(a)  Experience as “co-counsel” in one murder or aggravated murder 1397 

jury trial;  1398 

 1399 

(b)  Experience as “lead counsel” in one first-degree felony jury trial;  1400 

 1401 

(c)  Experience as “lead” or “co-counsel” in at least two felony jury or 1402 

civil jury trials in a court of common pleas in the three years prior to 1403 

making application. 1404 
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(D)  Appellate counsel  1405 
 1406 

Appellate counsel shall satisfy all of the following qualifications:  1407 

 1408 

(1)  Be admitted to the practice of law in Ohio or admitted to practice pro hac 1409 

vice;  1410 

 1411 

(2)  Have at least three years of civil or criminal litigation or appellate 1412 

experience in Ohio;  1413 

 1414 

(3)  Have specialized training, as approved by the committee, on subjects that 1415 

will assist counsel in the appeal of cases in which the death penalty was imposed 1416 

in the two years prior to making application;  1417 

 1418 

(4)  Have experience as counsel in the appeal of at least three felony 1419 

convictions in the three years prior to making application.  1420 

 1421 

(E)  Definition  1422 
 1423 

As used in this rule, "trial" means a case concluded with a judgment of acquittal under 1424 

Rule 29 of the Ohio Rules of Criminal Procedure or submission to the trial court or jury 1425 

for decision and verdict.  1426 

 1427 

 1428 

RULE 20.02    Committee on the Appointment of Counsel for Indigent Defendants in 1429 

Capital Cases.  1430 
 1431 

(A)  Committee creation  1432 
 1433 

There shall be a Committee on the Appointment of Counsel for Indigent Defendants in 1434 

Capital Cases.  1435 

 1436 

(B)  Appointment of committee members  1437 
 1438 

The committee shall be composed of five attorneys. Three members shall be appointed by 1439 

a majority vote of all members of the Supreme Court of Ohio; one shall be appointed by 1440 

the Ohio State Bar Association; and one shall be appointed by the Ohio Public Defender 1441 

Commission.  1442 

 1443 

(C)  Eligibility for appointment to the committee  1444 
 1445 

Each member of the committee shall satisfy all of the following qualifications:  1446 

 1447 

(1)  Be admitted to the practice of law in Ohio;  1448 

 1449 

(2)  Have represented criminal defendants for not less than five years;  1450 
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(3)  Demonstrate a knowledge of the law and practice of capital cases;  1451 

 1452 

(4) Currently not serving as a prosecuting attorney, city director of law, 1453 

village solicitor, or similar officer or their assistant or employee, or an employee 1454 

of any court.  1455 

 1456 

(D)  Overall composition  1457 
 1458 

The overall composition of the committee shall meet both of the following criteria:  1459 

 1460 

 (1)  No more than two members shall reside in the same county;  1461 

  1462 

 (2)  No more than one shall be a judge.  1463 

 1464 

(E)  Terms; vacancies  1465 
 1466 

The term of office for each member shall be five years, each term beginning on the first 1467 

day of January. Members shall be eligible for reappointment. Vacancies shall be filled in 1468 

the same manner as original appointments. Any member appointed to fill a vacancy 1469 

occurring prior to the expiration of a term shall hold office for the remainder of the term.  1470 

 1471 

(F)  Election of chairperson  1472 
 1473 

The committee shall elect a chairperson and such other officers as are necessary. The 1474 

officers shall serve for two years and may be reelected to additional terms.  1475 

 1476 

(G)  Powers and duties of the committee  1477 
 1478 

The committee shall do all of the following:  1479 

 1480 

(1)  Prepare and notify attorneys of procedures for applying for certification to 1481 

be appointed counsel for indigent defendants in capital cases;  1482 

 1483 

(2)  Certify attorneys as qualified to be appointed to represent defendants in 1484 

capital cases;  1485 

 1486 

(3)  Periodically provide all common pleas and appellate court judges and the 1487 

Ohio Public Defender with a list of all attorneys who are certified to be appointed 1488 

counsel for indigent capital defendants;  1489 

 1490 

(4)  Periodically review the list of certified counsel, all court appointments 1491 

given to attorneys in capital cases, and the result and status of those cases;  1492 

 1493 

(5)  Develop criteria and procedures for retention of certification including, but 1494 

not limited to, mandatory continuing legal education on the defense and appeal of 1495 

capital cases;  1496 
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(6)  Monitor the performance of attorneys providing representation in capital 1497 

proceedings;  1498 

 1499 

(7)  Investigate and maintain records concerning complaints about the 1500 

performance of attorneys providing representation in capital cases and take 1501 

appropriate corrective action pursuant to Rule 20.03 of the Rules of 1502 

Superintendence;  1503 

 1504 

(8)  Expand, reduce, or otherwise modify the list of certified attorneys as 1505 

appropriate and necessary;  1506 

 1507 

(9)  Review and approve specialized training programs on subjects that will 1508 

assist counsel in the defense and appeal of capital cases;  1509 

 1510 

(10)  Recommend to the Supreme Court of Ohio amendments to this rule or any 1511 

other rule or statute relative to the defense or appeal of capital cases;  1512 

 1513 

(11)  Adopt best practices for representation of indigent defendants in capital 1514 

cases and disseminate those best practices appropriately.  1515 

 1516 

(H)  Meetings  1517 
 1518 

The committee shall meet at the call of the chairperson, at the request of a majority of the 1519 

members, or at the request of the Supreme Court of Ohio. A quorum consists of three 1520 

members. A majority of the committee is necessary for the committee to elect a 1521 

chairperson and take any other action. 1522 

  1523 

(I)  Compensation  1524 
 1525 

All members of the committee shall receive equal compensation in an amount to be 1526 

established by the Supreme Court of Ohio.  1527 

 1528 

 1529 

RULE 20.03.       Monitoring of Counsel; Removal.  1530 

 1531 

(A)  Duty of court  1532 
 1533 

The appointing court shall monitor the performance of all defense counsel to ensure that 1534 

the client is receiving representation that is consistent with the American Bar 1535 

Association’s “Guidelines for the Appointment and Performance of Defense Counsel in 1536 

Death Penalty Cases” and referred to herein as “high quality representation.” The court, 1537 

in addition to any other action it may take, shall report an attorney to the Committee on 1538 

the Appointment of Counsel for Indigent Defendants in Capital Cases who has not 1539 

provided high quality representation. Where there is a complaint from a judge that an 1540 

attorney has not provided high quality representation, the committee shall investigate the 1541 
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complaint. The committee will not start an investigation while counsel is still appointed 1542 

in the matter.  1543 

 1544 

(B)  Investigation of complaint  1545 
 1546 

The chairperson shall appoint a member of the committee or appoint an attorney qualified 1547 

as lead counsel under this rule, who will investigate complaints made by a judge that 1548 

defense counsel appointed pursuant to this rule failed to provide high quality 1549 

representation under this rule. 1550 

  1551 

(1)  As part of the investigation of a complaint from a judge, the attorney shall 1552 

be notified and given an opportunity to respond.  1553 

 1554 

(2)  After an investigation and after the attorney has been given an opportunity 1555 

to respond to the factual allegations, the members of the committee, excluding the 1556 

investigator and chairperson, will meet and vote whether a violation of rules 20 1557 

through 20.05 has occurred and whether the violation requires removal from the 1558 

list of qualified attorneys.  1559 

 1560 

Before taking action making an attorney ineligible to receive additional 1561 

appointments, the committee shall provide written notice that such action is being 1562 

contemplated, and give the attorney an opportunity to respond. If there is no 1563 

apparent merit to the allegation the complainant will be advised and the matter 1564 

will be closed.  1565 

 1566 

(3)  If an attorney is deemed ineligible to remain on the list of attorneys 1567 

qualified to accept appointments, the attorney may appeal the decision of the 1568 

committee to the chairperson. Upon appeal, the chairperson will review all 1569 

applicable allegations, findings, and responses and determine whether a violation 1570 

has occurred and whether appropriate action was taken and issue a decision. The 1571 

decision of the chairperson is final.  1572 

 1573 

(C)  Revocation  1574 
 1575 

An attorney whose certification has been revoked pursuant to this rule shall be restored to 1576 

the roster only in exceptional circumstances. The findings made by the committee are not 1577 

related to or part of the grievance process governing all attorneys in Ohio and the 1578 

findings made by the committee are only for the purpose of determining continued 1579 

eligibility for appointment.  1580 

 1581 

 1582 

RULE 20.04.     Programs for Specialized Training.  1583 

 1584 

(A)  Programs for specialized training in the defense of persons charged with a capital 1585 

offense  1586 
 1587 
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(1)  Attorneys seeking to qualify to receive appointments shall be required to 1588 

satisfactorily complete a comprehensive training program, approved by the Committee on 1589 

the Appointment of Counsel for Indigent Defendants in Capital Cases, in the defense of 1590 

capital cases. To be approved a program should include, but not be limited to, 1591 

presentations and training in the following areas:  1592 

 1593 

(a)  Relevant state, federal, and international law;  1594 

 1595 

(b)  Pleading and motion practice;  1596 

 1597 

(c)  Pretrial investigation, preparation, and theory development regarding trial 1598 

and sentencing;  1599 

 1600 

(d)  Jury selection;  1601 

 1602 

(e)  Trial preparation and presentation, including the use of experts;  1603 

 1604 

(f)  Ethical considerations particular to capital defense representation;  1605 

 1606 

(g)  Preservation of the record and of issues for post-conviction review;  1607 

 1608 

(h)  Counsel’s relationship with the client and his family;  1609 

 1610 

(i)  Post-conviction litigation in state and federal courts;  1611 

 1612 

(j)  The presentation and rebuttal of scientific evidence, and developments in 1613 

mental health fields and other relevant areas of forensic and biological science;  1614 

 1615 

(k)  The unique issues relating to the defense of those charged with 1616 

committing capital offenses when under the age of eighteen;  1617 

(l)  The best practices for representing an indigent capital defendant adopted 1618 

by the committee pursuant to division (G)(11) of Rule 20.02 of the Rules of 1619 

Superintendence for the Courts of Ohio;  1620 

 1621 

(m)  Death penalty appellate and post-conviction litigation in state and federal 1622 

courts. 1623 

  1624 

(B)  Programs for specialized training in the appeal of cases in which the death penalty 1625 

has been imposed  1626 
 1627 

(1)  To be approved by the committee, a death penalty appeals seminar shall include 1628 

instruction devoted to the appeal of a case in which the death penalty has been imposed.  1629 

 1630 

(2)  The curriculum for an approved death penalty appeal seminar should include, but 1631 

is not limited to, specialized training in the following areas:  1632 

 1633 
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(a)  An overview of current developments in death penalty law;  1634 

 1635 

(b)  Completion, correction, and supplementation of the record on appeal;  1636 

 1637 

(c)  Reviewing the record for unique death penalty issues;  1638 

 1639 

(d)  Motion practice for death penalty appeals;  1640 

 1641 

(e)  Preservation and presentation of constitutional issues;  1642 

 1643 

(f)  Preparing and presenting oral argument;  1644 

 1645 

(g)  Unique aspects of death penalty practice in the courts of appeals, the 1646 

Supreme Court of Ohio, and the United States Supreme Court;  1647 

 1648 

(h)  The relationship of counsel with the appellant and the appellant's family 1649 

during the course of the appeals;  1650 

 1651 

(i)  Procedure and practice in collateral litigation, extraordinary remedies, 1652 

state post-conviction litigation, and federal habeas corpus litigation;  1653 

 1654 

(j)  The best practices for representing an indigent capital defendant adopted 1655 

by the committee pursuant to Sup. R. 20.02(G)(11).  1656 

 1657 

(C)  Application for training approval  1658 
 1659 

The sponsor of a program for specialized training under division (A) or (B) of this rule 1660 

shall apply for approval from the committee at least sixty days before the date of the 1661 

proposed seminar. An application for approval shall include the curriculum for the 1662 

seminar and include biographical information of each member of the seminar faculty.  1663 

 1664 

(D)  Verification of attendance  1665 
 1666 

The committee shall obtain a list of attendees from the Supreme Court Commission on 1667 

Continuing Legal Education that shall be used to verify attendance and grant credit for 1668 

each committee-approved seminar. Credit for purposes of this rule shall be granted to 1669 

instructors using the same ratio provided in Rule X of the Supreme Court Rules for the 1670 

Government of the Bar of Ohio.  1671 

 1672 

(E)  Accreditation of other programs  1673 
 1674 

The committee may accredit programs other than those approved pursuant to divisions 1675 

(A) and (B) of this rule. To receive accreditation, the program shall include instructions 1676 

in all areas set forth in divisions (A) and (B) of this rule. Application for accreditation of 1677 

an in-state program may be made by the program sponsor or a program attendee and shall 1678 

be made prior to the program. Application for accreditation of an out-of-state program 1679 
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may be submitted by the program sponsor or a program attendee and may be made prior 1680 

to or after completion of the program. The request for credit from a program sponsor 1681 

shall include the program curriculum and individual faculty biographical information. 1682 

The request for credit from a program attendee shall include all of the following:  1683 

 1684 

(1)  Program curriculum;  1685 

 1686 

(2)  Individual faculty biographical information;  1687 

 1688 

(3)  A written breakdown of sessions attended and credit hours received if the 1689 

seminar held concurrent sessions;  1690 

 1691 

(4)  Proof of attendance.  1692 

 1693 

(F)  Specialized Training for Sup. R. 20 certification  1694 
 1695 

(1)  To be certified as lead or co-counsel or to retain certification, an attorney shall 1696 

complete at least twelve hours of committee-approved specialized training every two 1697 

years. To maintain certification as lead counsel or co-counsel, the twelve hours shall be 1698 

devoted to instruction in the trial of capital cases.  1699 

 1700 

(2)  To be certified as appellate counsel or to retain certification as appellate counsel, 1701 

an attorney shall complete at least twelve hours of committee-approved training every 1702 

two years. At least six of the twelve hours shall be devoted to instruction in the appeal of 1703 

capital cases.  1704 

 1705 

(3)  On or before the last day of December, each certified counsel shall complete the 1706 

applicable specialized training requirements of divisions (A) and (B) of this rule. The 1707 

committee shall review the list of certified counsel for the prior two years and revoke the 1708 

certification of any attorney who has not complied with the specialized training 1709 

requirements of this rule. An attorney whose certification has been revoked shall not be 1710 

eligible to accept future appointment as counsel for an indigent defendant charged with or 1711 

convicted of an offense for which the death penalty can be or has been imposed.  1712 

 1713 

(4)  The committee may accredit an out-of-state program that provides specialized 1714 

instruction devoted to the investigation, preparation, and presentation of a death penalty 1715 

trial or specialized instruction devoted to the appeal of a case in which the defendant 1716 

received the death penalty, or both. Requests for credit for an out-of-state program may 1717 

be submitted by the seminar sponsor or a seminar attendee. The request for credit from a 1718 

program sponsor shall include the program curriculum and individual faculty 1719 

biographical information. The request for credit from a program attendee shall include all 1720 

of the following:  1721 

 1722 

(a)  Program curriculum;  1723 

 1724 

(b)  Individual faculty biographical information;  1725 
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(c)  A written breakdown of sessions attended and credit hours received if the 1726 

seminar held concurrent sessions;  1727 

 1728 

(d)  Proof of attendance.  1729 

 1730 

(5)  An attorney who has previously been certified but whose certification has been 1731 

revoked for failure to comply with the specialized training requirements of this rule must, 1732 

in order to regain certification, submit a new application that demonstrates that the 1733 

attorney has completed twelve hours of committee approved specialized training in the 1734 

two year period prior to making application for recertification.  1735 

 1736 

 1737 

RULE 20.05.      Effective dates 1738 
  1739 

 (A)  The effective date of this rule shall be October 1, 1987.  1740 

 1741 

 (B)  The amendments to Section II(A)(5)(b), Section III(B)(2), and to the 1742 

Subcommittee Comments following Section II of this Rule adopted by the Supreme Court of 1743 

Ohio on June 28, 1989, shall be effective on July 1, 1989.  1744 

 1745 

 (C)  The amendments to Sections I(A)(2), I(A)(3), I(B), and II, and the addition of 1746 

Sections I(C) and IV, adopted by the Supreme Court of Ohio on December 11, 1990, shall be 1747 

effective on January 1, 1991.  1748 

 1749 

 (D)  The amendments to this rule adopted by the Supreme Court of Ohio on April 19, 1750 

1995, shall take effect on July 1, 1995.  1751 

 1752 

 (E)  The amendment to Sup. R. 20 adopted by the Supreme Court on December 4, 1753 

2002, shall take effect on January 6, 2003.  1754 

 1755 

 (F)  The amendment to Sup. R. 20 adopted by the Supreme Court on February 1, 1756 

2005, shall take effect on March 7, 2005.  1757 

 1758 

 (G)  On January 12, 2010, former Rule 20 and Rule 21 of the Rules of  1759 

Superintendence for the Courts of Ohio was repealed by the Supreme Court and Rules 20 1760 

through 20.05 were adopted. Rules 20 through 20.05 are effective March 1, 2010.  1761 

 1762 
 1763 
Commentary (July 1, 1997) 1764 
 1765 

 This rule is identical to former C.P. Sup. R. 65. 1766 

 1767 

 1768 

RULE 22.  Verification of Indigency.  1769 
 1770 

Where required by law to appoint counsel to represent indigent defendants in cases for 1771 

which the county will apply to the Ohio Public Defender Commission for reimbursement of 1772 
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costs, the court shall require the applicant to complete the financial disclosure form. The court 1773 

shall follow rules promulgated by the Commission pursuant to division (B)(1) of section 120.03 1774 

of the Revised Code as guidelines to determine indigency and standards of indigency. 1775 

  1776 

Commentary (July 1, 1997) 1777 
 1778 

 This is a new rule added in the 1997 amendments to the Rules of Superintendence. The 1779 

rule is intended to facilitate compliance with the statutes and administrative rules relative to the 1780 

appointment of counsel for indigent defendants in criminal cases. 1781 




