PROPOSED AMENDMENTS TO THE RULES OF SUPERINTENDENCE
FOR THE COURTS OF OHIO

Comments Requested: The Supreme Court of Ohio will accept public comments until
June 25, 2014, on the following proposed amendments to the Rules of Superintendence for the
Courts of Ohio.

Comments on the proposed amendments should be submitted in writing to: Diana
Ramos-Reardon, Domestic Violence Counsel, Supreme Court of Ohio, 65 South Front Street, 6th
Floor, Columbus, Ohio 43215-3431, or diana.ramos-reardon@sc.ohio.gov not later than June
25, 2014. Please include your full name and mailing address in any comments submitted by e-
mail.

Key to Proposed Amendment:
1. Existing language appears in regular type. Example: text

2. Existing language to be deleted appears in strikethrough. Example: text

3. New language to be added appears in underline. Example: text
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RULE 66.01.

RULES OF SUPERINTENDENCE FOR THE COURTS OF OHIO

Definitions.

As used in Sup.R. 66.01 through 66.09:

(A) Bestinterest
“Best interest” means decisions made for the benefit of or to improve the quality
of life of the ward.
(B) Direct services
“Direct services” means services typically provided by home and community-
based care and institutionally-based care providers, including medical and nursing
care, care or case management services, care coordination, speech therapy,
occupational therapy, physical therapy, psychological services, counseling,
residential, legal representation, job training, and any other similar services. The
term “direct services” does not include services of a guardian.
(C) Guardian
“Guardian” has the same meaning as in R.C. 2111.01(A), except it does not
include a person who is related by consanguinity or affinity to the ward.
(D) Ward
“Ward” means any adult found by a court of common pleas or division of the
court to be incompetent and for whom a guardianship is established.
RULE 66.02. Application of Rules.
(A)  General
Except as provided in division (C) of this rule, Sup.R. 66.01 through 66.09 shall apply in
an adult guardianship case in a court of common pleas or division of the court where the
court or division appoints a quardian to protect and control an adult ward pursuant to
R.C. 2111.02.
(B) Corporation as guardian

Sup.R. 66.01 through 66.09 shall apply to the employees of a corporation who provide

guardianship services in an adult quardianship case in a court of common pleas or

division of the court where the court or division appoints the corporation as guardian.
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Family member guardians

Sup.R. 66.01 through 66.09 shall not apply in an adult guardianship case in a court of
common pleas or division of the court where the guardian appointed to protect and
control the ward is related by consanguinity or affinity to the ward but shall not preclude
the court or division from imposing any orders or conditions upon such guardian as the
court or division deems appropriate.

RULE 66.03. Local Guardianship Rule.

A court of common pleas or division of the court that establishes quardianships shall adopt a

local rule governing the establishment of guardianships that does all of the following:

(A)  Allows for the establishment of an emergency guardianship;

(B)  Establishes a process for emergency placement of a ward;

(C)  Establishes a process for submitting and considering written comments and
complaints regarding the performance of guardians appointed by the court or division.
The process shall include each of the following:

(1)  The designation of a person for accepting and considering comments and
complaints;

(2) A requirement that a copy of the submitted comment or complaint be
provided to the guardian who is the subject of the comment or complaint and the
administrative judge of the court or division for prompt consideration and
appropriate action by the judge;

(3) A requirement that the court or division maintain a written record in the
guardian’s file regarding the nature and disposition of the comment or complaint;

(4) A requirement that the court or division notify the person making the
comment or complaint and the guardian of the disposition of the comment or

complaint.

(D)  Addresses other provisions as the court or division considers necessary and
appropriate.

RULE 66.04. Establishment of Guardianship.

(A)

Types of guardianship

(1) A court of common pleas or division of the court may establish either of the
following types of guardianships:
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(@ A plenary guardianship, which shall be the most restrictive form of
guardianship. The guardian in a plenary guardianship shall make all decisions on
behalf of the ward.

(b) A limited guardianship, which shall be the least restrictive form of
guardianship. The guardian in a limited quardianship shall be authorized to make
decisions over a prescribed number of issues.

(2)  When establishing the guardianship, the court of common pleas or division of the
court shall initially consider a limited guardianship.

(B)  County of residence
The last county of residence in which a ward resided prior to losing the cognitive ability
to choose shall be the ward’s county of residence for purposes of establishing a
guardianship, unless determined otherwise by the court of common pleas or division of
the court establishing the guardianship.

(C) Guardianship of estate
A court of common pleas or division of the court may waive establishing or continuing
the guardianship of the estate of a ward if the assets and principal income of the ward do
not support a guardianship of the estate.

(D) Residential facilities and waiver programs
A court of common pleas or division of the court shall not issue letters of guardianship to
any residential facility, waiver program, or employees of such care providers to serve as a
guardian for a resident or recipient of such direct services.

RULE 66.05. Responsibilities of Court Establishing Guardianships.

A court of common pleas or division of the court that establishes a quardianship shall do all of

the following:

(A)  Conduct, or cause to be conducted, a criminal and civil background check and
investigation of information relevant to the applicant’s fitness to serve as a guardian;

(B)  Maintain a roster of all guardians appointed by the court or division, including the
name; address; telephone number; and, if available, electronic mail address of each
guardian. The court or division shall require each guardian to notify the court or division
of any changes to this information. The name of a guardian shall be the only information
on the roster available for public access pursuant to Sup.R. 44 through 47.
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(C)  Require each guardian appointed by the court or division to submit to the court or
division information documenting compliance with the quardian qualifications of Sup.R.
66.06;

(D)  Require each guardian appointed by the court or division to submit to the court or
division on or before January 1st of each year certification to the court or division the
guardian is unaware of any circumstances that would disqualify the guardian from
serving as a guardian;

(E) On or before February 1st of each year review the roster of all guardians
appointed by the court or division to determine that each guardian is in compliance with
the education requirements of Sup.R. 66.06 or 66.07, as applicable, that the guardian has
performed satisfactorily on all appointments during the preceding calendar year, and that
the quardian is otherwise qualified to serve.

RULE 66.06. Guardian Pre-Appointment Education.
(A) Requirement

Except as provided in division (B) of this rule, a court of common pleas or division of the
court shall not appoint an individual as a guardian unless the individual has successfully
completed a six-hour guardian fundamentals course provided by the Judicial College of
the Supreme Court or, at any time prior to the effective date of this rule, completed an
“Ohio Guardian Training Program” approved by the Judicial College. The fundamentals
course shall include at a minimum education on the following topics:

(1)  Establishing the guardianship;

(2)  The ongoing duties and responsibilities of a guardian;

3) Record keeping and reporting duties of a guardian;

(4)  Any other topic that concerns improving the quality of the life of a ward.

Exception

An individual serving as a guardian on [the effective date of this rule] or who served as a
guardian during the five years immediately preceding that date shall have one year from
that date to complete the training required under division (A) of this rule unless the
appointing court or division waives the requirement for good cause.
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RULE 66.07. Guardian Continuing Education.

(A)

Requirement

A guardian appointed by a court of common pleas or division of the court shall annually
complete a continuing education course that meets the following requirements:

Q) Is at least three hours in length;

(2) Is provided by the Judicial College of the Supreme Court or, with the prior
approval of the appointing court or division, another entity;

3) Is specifically designed for continuing education needs of guardians and
consists of advanced education relating to the topics listed in Sup.R. 66.06(A)(1)

through (4).

Annual compliance

On or before January 1st of each year, a guardian shall report to each court of common
pleas or division of the court from which the quardian receives appointments information,
including the title, date, and location of the education, documenting compliance with the
continuing education requirement pursuant to division (A) of this rule.

Failure to comply

If a guardian fails to comply with the continuing education requirement of division (A) of
this rule, the quardian shall not be eligible to serve as a quardian until the requirement is
satisfied. If the guardian’s deficiency in continuing education is three calendar years or
less, the guardian shall qualify to serve after completing a three hour continuing
education course offered under this rule. If the deficiency in continuing education is more
than three calendar years, the quardian shall complete a six hour fundamentals course to
gualify to serve.

RULE 66.08. General Responsibilities of Guardian.

(A)

Orders, rules, and laws

A guardian shall obey all orders of the court of common pleas or division of the court
establishing the guardianship and shall perform duties in accordance with local rules and
state and federal law governing guardianships.

Pre-appointment meeting

Unless otherwise determined by the court of common pleas or division of the court, an
applicant guardian shall meet privately with a proposed ward at least once prior to
appearing before the court or division for a quardianship appointment.
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Reporting abuse, neglect, or exploitation

A gquardian shall immediately report to the court of common pleas or division of the court
and adult protective services any allegations of abuse, neglect, or exploitation of a ward.

Providing court with relevant information and informed recommendation

A guardian shall provide the court of common pleas or division of the court with relevant
information and an informed recommendation regarding a ward’s best interest.

Limitation or termination of gquardianship

A gquardian shall seek to limit or terminate the quardianship authority and promptly notify
the court of common pleas or division of the court if any of the following occurs:

[€D)] A ward’s ability to make decisions and function independently has

improved:;

(2) Less restrictive alternatives are available;

(3) A plenary guardianship is no longer in the best interest of a ward;

(4) A ward is non-compliant or out of the guardian’s control;

(5) A ward has died.

Change of residence

(1)  Except if impracticable, a guardian shall notify the court of common pleas or
division of the court of a ward’s change of residence and reason for the change no later
than ten days prior to the proposed change.

(2) A ward’s change of residence to a more restrictive setting in or outside of the
county of the guardian’s appointment shall be subject to the court’s approval, unless a
delay in authorizing the change of residence would affect the health and safety of the
ward.

Court approval of legal proceedings

A quardian shall seek prior approval from the court of common pleas or division of the
court when filing for a civil commitment, marriage termination, or any other legal
proceedings concerning a ward.
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Annual plan

A gquardian shall file annually with the court of common pleas or division of the court a
guardianship plan as an addendum to the annual report. The guardianship plan shall state
the guardian’s goals for meeting the ward’s personal and financial needs.

Annual registration

A guardian shall annually register with the court of common pleas or division of the court
and provide such information as the court or division may require, including but not
limited to a fee schedule that differentiates guardianship services from legal or other
direct services.

Ward’s principal income

A quardian shall inform the court of common pleas or division of the court and apply to
close the estate if the principal income of the ward is from governmental entities, a payee
for that income is identified, and no other significant assets or income exist.

Guardian’s compensation

A guardian shall itemize all expenses relative to the guardianship of the ward and shall
not charge fees or costs in excess of those approved by the court of common pleas or
division of the court. Except as otherwise authorized by the court of common pleas or
division of the court, a quardian shall not receive incentives or compensation from any
direct service provider providing services to a ward.

Conflict of interest

A guardian shall avoid actual or apparent conflicts of interest regarding a ward’s personal
or business affairs. A guardian shall report to the court of common pleas or division of
the court all actual or apparent conflicts of interest for review and determination of
whether a waiver of the conflict of interest is in the best interest of the ward.

Filing of ward’s legal papers

A guardian shall file with the court of common pleas or division of the court an inventory
of all of the ward’s important legal papers, including, but not limited to, estate planning
documents, advance directives, and powers of attorney.

RULE 66.09. Responsibilities of Guardian to Ward.

(A)

Professionalism, character, and integrity

A guardian shall act in a manner above reproach, including but not limited to avoiding
financial exploitation, sexual exploitation, and any other activity that is not in the best
interest of the ward. A qguardian shall not engage in sexual relations with a ward unless
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otherwise authorized by the court of common pleas or division of the court establishing
the quardianship.

Exercising due diligence

A gquardian shall exercise due diligence in making decisions that are in the best interest of
a ward, including but not limited to communicating with the ward and being fully
informed about the implications of the decisions.

Least restrictive alternative

Unless otherwise approved by the court of common pleas or division of the court, a
guardian shall make a choice or decision for a ward that best meets the needs of the ward
while imposing the least limitations on the ward’s rights, freedom, or ability to control
the ward’s environment. To determine the least restrictive alternative, a guardian may
seek and consider an independent assessment of the ward’s functional ability, health
status, and care needs.

Person-centered planning

A gquardian shall advocate for services focused on a ward’s wishes and needs to reach the
ward’s full potential. A guardian shall strive to balance a ward’s maximum independence
and self-reliance with the duty to keep the ward safe and protected.

Ward’s support system

A guardian shall strive to foster and preserve positive relationships in the ward’s life
unless such relationships are substantially harmful to the ward. A guardian shall
document the reasons a particular relationship is severed.

Communication with ward

(1) A guardian shall strive to know a ward’s preferences and belief system by seeking
information from the ward and the ward’s family and friends.

(2) Unless impracticable or inadvisable to do so, a guardian shall do each of the
following:

(a) Meet with the ward as needed, but not less than twice annually or more
often as determined by the court or division;

(b)  Communicate privately with the ward:;

Assess the ward’s physical and mental condition and limitations:

©)
(d) Assess the appropriateness of the ward’s current living arrangements;
(e)

Assess the needs for additional services;
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(f) Notify the court or division if the ward’s level of care is not being met;

@ Document all complaints made by a ward and assess the need to report the
complaints to the court of common pleas or division of court.

Direct services

Except as provided in Sup.R. 66.04(D), a guardian shall not provide any direct services to
a ward, unless otherwise approved by the court.

Monitor and coordinate services and benefits

A quardian shall monitor and coordinate all services and benefits provided to a ward,
including doing all of the following:

[€D)] Having regular contact with all service providers;

(2)  Assessing services to determine they are appropriate and continue to be in
the ward’s best interest;

3) Maintaining eligibility for all benefits;

(4)  Where the guardian of the person and guardian of the estate are different
individuals, consulting reqularly with each other.

Extraordinary medical issues

(1) A guardian shall seek ethical, legal, and medical advice, as appropriate, to
facilitate decisions involving extraordinary medical issues.

(2) A guardian shall strive to honor the ward’s preferences and belief system
concerning extraordinary medical issues.

End of life decisions

A guardian shall be informed about the ward’s preferences and belief system in making
end of life decisions on behalf of the ward.

Caseload

A guardian shall appropriately manage the guardian’s caseload to ensure the guardian is
adequately supporting and providing for the best interest of the wards in the guardian’s
care.

Duty of confidentiality

A guardian shall keep the ward’s personal and financial information confidential, except
when disclosure is in the best interest of the ward.




