PROPOSED AMENDMENTS TO THE

OHIO RULES OF APPELLATE PROCEDURE AND 

OHIO RULES OF CRIMINAL PROCEDURE 

Comments requested: The Supreme Court of Ohio will accept public comments until November 18, 2009 on the following proposed amendments to the Ohio Rules of Appellate Procedure (14, 15, 22, 25, 26, 30 and 43) and Ohio Rules of Criminal Procedure (12, 16, 41 and 59).
All of the proposed amendments were recommended to the Supreme Court by the Supreme Court Commission on the Rules of Practice and Procedure (“Commission”).  The proposed amendment to Rule 16 of the Rules of Criminal Procedure were jointly presented to the Commission by the Ohio Prosecuting Attorney’s Association and the Ohio Association of Criminal Defense Lawyers.

Publication of these proposed amendments for public comment at this time does not imply that the Supreme Court endorses or will approve for filing with the General Assembly any or all of the proposed amendments.

Comments on the proposed amendments must be submitted in writing to Jo Ellen Cline, Government Relations Counsel, Supreme Court of Ohio, 65 South Front Street, 7th Floor, Columbus, Ohio 43215-3431 or j.cline@sc.ohio.gov and received no later than November 18, 2009. Please include your full name and regular mailing address in any comment submitted by e-mail. Copies of all comments submitted will be provided to each member of the Commission on the Rules of Practice and Procedure and each justice of the Supreme Court.
Pursuant to Article IV, Section 5(B) of the Ohio Constitution, proposed amendments to rules of procedure must be filed with the General Assembly by January 15 each year. The Commission on the Rules of Practice and Procedure and the Court will consider all comments received during this first comment period and may modify, add, or withdraw proposed amendments before filing with the General Assembly. Any proposed amendments that are filed with the General Assembly in January 2010 will then be republished for a second comment period and may be further revised by filing revisions with the General Assembly prior to May 1, 2010. Those amendments filed with the General Assembly in January 2010 and not withdrawn prior to May 1, 2010 will take effect on July 1, 2010, unless prior to that date the General Assembly adopts a concurrent resolution of disapproval.


A Staff Note prepared by the Commission on the Rules of Practice and Procedure follows some amendments. Although the Supreme Court uses the Staff Notes during its consideration of proposed amendments, the Staff Notes are not adopted by the Court and are not a part of the rule; they represent the views of the Commission on the Rules of Practice and Procedure and not necessarily those of the Supreme Court. For these reasons, the Staff Notes are not filed with the General Assembly but are included when the proposed amendments are published for comment and are made available to the public and to legislative committees.


Following is a summary of the proposed amendments. In addition to the substantive amendments, nonsubstantive grammar and gender-neutral language changes are made throughout any rule that is proposed for amendment.
Rehearing En Banc


Rules 14, 15, 22, 25, 26 and 30 of the Rules of Appellate Procedure are revised to implement a process for courts of appeals to follow when sitting en banc. In McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N.E.2d 672, the Court held that “if the judges of a court of appeals determine that two or more decisions of the court on which they sit are in conflict, they must convene en banc to resolve the conflict.”  Id., paragraph two of the syllabus. The proposed amendments envision a process whereby an application for rehearing en banc is considered by the court of appeals at the same time as an application for reconsideration. 


Proposed amendments to App. R. 26 implement a process whereby a party can seek a rehearing en banc using a process similar to that used for an application for reconsideration. (See App. R. 26(A)(2)). The proposed amendments allow a court of appeals to determine sua sponte that an inter-district conflict exists and hold an en banc hearing or a party may make an application for rehearing explaining a conflict on a dispositive issue. Timing of the application for rehearing en banc coincides with the application for reconsideration. If a party applies for both a rehearing en banc and for reconsideration, the proposed amendments require that the request be presented in the same document. 

Amendments are proposed to several other rules in order to account for the new application for rehearing en banc. App. R. 22 is amended to ensure that the time for filing an appeal with the Supreme Court begins to run after the court of appeals has had an opportunity to resolve a timely filed application for reconsideration or rehearing en banc. The amendment delays the entry of judgment (from which the time to appeal to the Supreme Court is calculated under the Supreme Court Rules of Practice) until after the court of appeals has considered a timely filed application. The proposed amendments to App. R. 14 accommodate the proposed change in App. R. 22. 

Appellate Rule 25 is amended to ensure that the decision of the court of appeals is final prior to a party seeking to certify a conflict with another court of appeals. Proposed amendments to App. R. 25(B) ensure that a responding party has a full ten days to respond to a motion to certify a conflict even if the party does not receive the motion the day it is filed. The proposed amendments also clarify any ambiguity over whether a party can file a reply in support of the motion under App. R. 15(A).  A corresponding amendment to App. R. 15(A) is made to clarify that a reply in further support of a motion may be filed within seven days of response in opposition. 

Finally, proposed amendments to App. R. 30 require the clerk to notify parties when a decision is announced even though the announcement no longer coincides with the entry of judgment, accommodating the proposed amendments to App. R. 22(C). 

Criminal Rule 16

The proposed amendments implement a more “open” discovery process by allowing defense counsel access to materials that, under the current rule, were never disclosed. It is important to note that the proposed rule is reciprocal in nature and seeks to protect victims and witnesses from potential harassment. 


Proposed Crim. R. 16(B) sets forth the information that is subject to disclosure, including witness statements and police reports. Division (C) of the proposed rule allows the prosecuting attorney to designate any material under division (B) or (F) (discussed below) as “counsel only”, meaning that only defense counsel and their agents may actually see the material. Nothing in the proposed rule prohibits defense counsel from telling the defendant the content of the “counsel only” material. This provision is designed to protect a witness or victim from being confronted, and potentially harassed or intimidated, by the defendant with a physical copy of their statement.

Division (D) of the proposed rule allows the prosecutor discretion to not disclose material otherwise discoverable upon a certification that the non-disclosure is for one of the reasons enumerated in the rule. This certification of non-disclosure can be reviewed by the court upon motion of the defendant. The designation of “counsel only” or nondisclosure is reviewed on an abuse of discretion standard. (See proposed Crim. R. 16(F)). If the court finds the prosecutor abused their discretion in not disclosing material or in designating material as “counsel only”, the court may order disclosure, grant a continuance, or any other appropriate relief. If the court orders disclosure of non-disclosed material, the material is considered “counsel only” under division (C). The prosecutor is given the ability to file an interlocutory appeal of the trial court’s finding. (See proposed amendment to Crim. R. 12(K), below). 


Some special provisions are included in proposed Crim. R. 16 regarding sex cases. Under proposed Crim. R. 16(D)(4) the prosecutor may certify non-disclosure if the statement is of a child victim of a sexually oriented offense under the age of thirteen. In addition, division (E) allows defense counsel to inspect photographs, results of examinations or hospital reports related to the indictment in cases of sexual assault; however, records not related to the indictment are not subject to inspection or disclosure. The proposed rule also allows the defendant to receive copies of the records related to the indictment under seal and under protection pursuant to a protective order.


Division (H) of the proposed rule establishes the defendant’s reciprocal duty of disclosure. The proposed rule, like the current rule, still provides that each party disclose a witness list and prohibits comment upon the content of the list to the jury. The proposed rule does, however, allow comment to be made upon the presence or absence of a witness during argument (See proposed Crim. R. 16(I)). The proposed rule also incorporates the current rule’s prohibitions against disclosure of work product and transcripts of grand jury testimony governed by Crim. R. 6.


Finally, the proposed rule provides that expert witnesses shall prepare a written report that must be disclosed no later than twenty-one days prior to trial. If the written report is not disclosed the expert is precluded from testifying. (Crim. R 16(K)). 
Criminal Rule 12(K)


In order to accommodate the new interlocutory appeal granted under proposed Crim. R. 16(F)(2) to review a trial court’s ruling on a prosecutor’s non-disclosure of material, Crim. R. 12(K) is amended. The prosecuting attorney must certify that the appeal is not taken for purposes of delay and that the disclosure of the material will have one of the effects noted in Crim. R. 16(D). 

Criminal Rule 41


Proposed amendments to Crim. R. 41 permit applications and approvals of search warrants to be accomplished by electronic means, including facsimile transmission. Under the current rule search warrants may be issued only on affidavits “sworn to before a judge” which implies that the affiant and the judge must be in the same room. State v. Wilmoth (1986), 22 Ohio St.3d 251, 490 N.E.2d 1236 and State v. Shaulis, Wayne App. No. 01CA0044, 2002-Ohio-759.


The proposed amendment allows the judge to receive the oath or affirmation over the telephone and does not require that the proceedings over the “reliable electronic means” be taped or otherwise transcribed. 

PROPOSED AMENDMENTS TO THE RULES OF PRACTICE AND PROCEDURE

FILED BY THE SUPREME COURT OF OHIO

PURSUANT TO ARTICLE IV, SECTION 5 OF THE OHIO CONSTITUTION

***

OHIO RULES OF APPELLATE PROCEDURE

***

Rule 14.
Computation and Extension of time.
***
(B)
Enlargement or reduction of time.
For good cause shown, the court, upon motion, may enlarge or reduce the time prescribed by these rules or by its order for doing any act, or may permit an act to be done after the expiration of the prescribed time.  The court may not enlarge or reduce the time for filing a notice of appeal, or a motion to certify pursuant to App. R. 25, an application for reconsideration, or rehearing en banc under App. R. 26(A). Enlargement of time to file an application to reconsider pursuant to App. R. 26(A) shall not be granted except on a showing of extraordinary circumstances.
(C)
Additional time after service by mail.
Whenever a party is required or permitted to do an act within a prescribed period after service of a paper upon him the party and the paper is served by mail, three days shall be added to the prescribed period.
***

Staff Note (July 1, 2010 amendment)
The amendment is designed to accommodate the amendment to App. R. 22, under which courts of appeals defer entry of judgment until after ruling on a timely filed application for reconsideration or rehearing en banc under App. R. 26(A).  The purpose of the amendment to App. R. 22 is to ensure that the time to appeal to the Supreme Court does not begin to run until after the court rules on a timely motion under App. R. 26(A). Permitting parties to file applications under App. R. 26(A) after the entry of judgment would undermine the simplicity and clarity that the amendment to App. R. 22 is designed to foster.  
***

Rule 15.
Motions
(A)  
Content of motions; response; reply.
Unless another form is prescribed by these rules, an application for an order or other relief shall be made by motion with proof of service on all other parties.  The motion shall contain or be accompanied by any matter required by a specific provision of these rules governing such a motion, shall state with particularity the grounds on which it is based and shall set forth the order or relief sought.  If a motion is supported by briefs, affidavits or other papers, they shall be served and filed with the motion.  Except as set forth in Rule 15(B), any Any party may file a response in opposition to a motion other than one for a procedural order [for which see subdivision (B)] within ten days after service of the motion, and any party may file a reply in further support of a motion within seven days after service of the opposition, but motions authorized by Rule 7, Rule 8, and Rule 27 may be acted upon after reasonable notice, and the court may shorten or extend the time for a response or reply responding to any motion.
***

Rule 22.
Entry of judgment.
(A)
Timing.
The court shall announce its decision and issue its written opinion to the clerk at least ten days before entering judgment and shall file the original announced decision with the clerk for journalization as soon as practicable following the expiration of the time for filing an application for reconsideration or rehearing en banc under App. R. 26(A); except that if a party files a timely application for reconsideration or for rehearing en banc, the court shall not file the original announced decision with the clerk for journalization unless the application for reconsideration or rehearing en banc is denied, at which time the court shall file the original announced decision with the clerk for journalization without delay.  If the application for reconsideration or rehearing en banc is granted, the court shall file the resulting decision with the clerk for journalization without delay.
(A)(B) Form.
All judgments shall be in the form of a judgment signed by a judge or judges of the court which shall be prepared by the court and filed with the clerk for journalization.  The clerk shall enter the judgment on the journal the day it is filed.  A judgment is effective only when entered by the clerk upon the journal.
(B)(C) Notice.

Notice of the announcement of the court’s decision and of the filing of judgment and its date of entry on the journal shall be made pursuant to App. R. 30(A).
(C)(D) Filing.

The filing of a judgment by the court with the clerk for journalization constitutes entry of the judgment.
***

Staff Note (July 1, 2010 amendment)
The addition of division (A) is designed to ensure that the time to appeal to the Ohio Supreme Court begins to run after the court of appeals has resolved a timely filed application for reconsideration or for rehearing en banc.  Because the 45-day time for an appeal to the Ohio Supreme Court begins to run from the date of entry of judgment in the court of appeals, see S.Ct. Prac. R. II(2)(A)(1)(a), a uniform state-wide practice of deferring entry of judgment until after the court of appeals rules on a timely filed application for reconsideration or rehearing en banc ensures that parties are never required to file in the Ohio Supreme Court while the case is still under consideration by the court of appeals.

***

Rule 25.
Motion to certify a conflict.
(A)
A motion to certify a conflict under Article IV, Section 3(B)(4) of the Ohio Constitution shall be made in writing before no later than ten days after the judgment or order of the court has been approved by the court and filed by the court with the clerk for journalization or within ten days after the announcement of the court’s decision, whichever is the later.  The filing of a motion to certify a conflict does not extend the time for filing a notice of appeal.  A motion under this rule shall specify the issue proposed for certification and shall cite the judgment or judgments alleged to be in conflict with the judgment of the court in which the motion is filed.
(B)
Parties opposing the motion must shall answer in writing within ten days after the filing of service of the motion.  The moving party may file a reply brief within seven days after service of the answer brief in opposition.  Copies of the motion, brief, answer brief in opposition, and opposing briefs, and reply brief shall be served as prescribed for the service and filing of briefs in the initial action.  Oral argument of a motion to certify a conflict shall not be permitted except at the request of the court.

(C)
The court of appeals shall rule upon a motion to certify within sixty days of its filing.

***

Staff Note (July 1, 2010 amendment)
The amendment to division (A) is designed to ensure that a party seeking to certify a conflict has the benefit of the court of appeals’ final resolution of the issues on appeal, as expressed in its final judgment. Corresponding amendments to App. R. 22 and 26 prevent a court of appeals from entering judgment before resolving a timely filed application for reconsideration or rehearing en banc. By having the right to wait until after the court rules on a motion under App. R. 26(A), a party seeking to certify a conflict will know definitively whether the court of appeals has actually entered a judgment that is in conflict with the decision of another court of appeals. And because the time for appealing to the Supreme Court is not suspended by the pendency of a motion to certify a conflict, the timing does not delay the final resolution of the case. 

The amendment to division (B) ensures a responding party’s full ten-day response period, even if that party does not receive the motion on the day it is filed.  Because the ten-day response period now begins to run from the date of service, a party served by mail now has an extra three days to file an opposition.  See App. R. 14(C).   The amendment to division (B) also permits the moving party a reply in support of the motion within seven days of service of the opposition; this clarification avoids any ambiguity about the right to file a reply in support of a motion under App. R. 15(A).

***

Rule 26.
Application for reconsideration; Application for rehearing en

banc; application Application for reopening.
(A)
Application for reconsideration and rehearing en banc
(1)
Reconsideration
(a) 
Application for reconsideration of any cause or motion submitted on appeal shall be made in writing before the judgment or order of the court has been approved by the court and filed by the court with the clerk for journalization or within ten days after the announcement of the court’s decision, whichever is later.  The filing of an application for reconsideration shall not extend the time for filing a notice of appeal in the Supreme Court.  
(b) 
Parties opposing the application shall answer in writing within ten days after the filing of service of the application.  The party making the application may file a reply brief within seven days after service of the answer brief in opposition.  Copies of the application, answer brief in opposition, and reply brief, and opposing briefs shall be served in the manner prescribed for the service and filing of briefs in the initial action.  Oral argument of an application for reconsideration shall not be permitted except at the request of the court.

(2)  
Rehearing en banc

(a) 
A majority of the court of appeals judges in an appellate district may order that an appeal or other proceeding be reheard en banc.  An en banc rehearing is not favored and will not be ordered unless en banc consideration is necessary to secure or maintain uniformity of decisions within the district on an issue that is dispositive in the case in which the application is filed.

(b)  A party may make an application for rehearing en banc. An application for rehearing en banc must explain how the panel’s decision conflicts with a prior panel’s decision on a dispositive issue and why consideration by the court en banc is necessary to secure and maintain uniformity of the court’s decisions.

(c)
The rules applicable to applications for reconsideration set forth in division (A)(1) of this rule, including the timing requirements, govern applications for rehearing en banc.  A party filing both an application for reconsideration and an application for rehearing en banc shall do so in a  single document.

(d)
Other procedures governing the initiation, briefing, hearing, consideration, and determination of en banc proceedings may be prescribed by local rule or as otherwise ordered by the court.
(C)  If an application for reconsideration under division (A) of this rule is filed with the court of appeals, the application shall be ruled upon within forty-five days of its filing.

***
Staff Note (July 1, 2010 amendment)

App. R. 26(A) has now been subdivided into two provisions:  App. R. 26(A)(1) governs applications for reconsideration (former App. R. 26(A)), while App. R. 26(A)(2) is a new provision governing rehearing en banc.

The amendment to former App. R. 26(A) (now App. R. 26(A)(1)), in conjunction with the amendment to App. R. 22(A), ensures that a court of appeals enters judgment only after resolving a timely filed application for reconsideration.  Such an application is timely if filed within ten days of the announcement of the court’s decision.  The amendment also ensures a responding party’s full ten-day response period, even if that party does not receive the application on the day it is filed.  Because the ten-day response period now begins to run from the date of service, a party served by mail now has an extra three days to file an opposition.   See App. R. 14(C).   Finally, the amendment permits the moving party a reply in support of the application within seven days of service of the opposition; this clarification avoids any ambiguity about the right to file a reply in support of a motion under App. R. 15(A).

The addition of App. R. 26(A)(2) is designed to address the Supreme Court’s decision in McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N.E.2d 672 and, in particular, the holding that “if the judges of a court of appeals determine that two or more decisions of the court on which they sit are in conflict, they must convene en banc to resolve the conflict.”  Id., paragraph two of the syllabus.  The new provision establishes a standard for parties to seek rehearing en banc under the same procedures that govern applications for reconsideration under App. R. 26(A)(1).  The new provision also allows courts of appeals to establish their own procedures to the extent consistent with the statewide rule.  As with App. R. 26(A)(1), the deferred entry of judgment will ensure that a court will rule on a timely filed application for rehearing en banc before the time for appeal to the Supreme Court begins to run.

Former App. R 26(C), which required courts of appeals to decide applications for reconsideration within 45 days, has been eliminated.  It is no longer necessary, because the time to appeal to the Supreme Court does not begin to run until after the court of appeals has decided the application for reconsideration or rehearing en banc.
***

Rule 30. 
Duties of Clerk
(A) 
Notice of orders, announcements of decisions, or and judgments.
Immediately upon the entry of an order, the announcement of a decision, or the entry of judgment, the clerk shall serve by mail a notice of entry or announcement upon each party to the proceeding and shall make a note in the docket of the mailing.  Service on a party represented by counsel shall be made on counsel.
***
Staff Note (July 1, 2010 amendment)
The amendment is designed to accommodate the amendment to App. R. 22(C) by requiring the clerk to provide notice to parties when the court has announced its original decision, even though that announcement no longer coincides with the entry of judgment.
***

RULE 43.
Effective Date

(W)
Effective date of amendments.  
The amendments to Rules 14, 15, 22, 25, 26, and 30 filed by the Supreme Court with the General Assembly on [Enter Date] shall take effect on July 1, 2010. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

Ohio Rules of Criminal Procedure

***
RULE 12.
Pleadings and Motions Before Trial:  Defenses and Objections 

***

(K) 
When the state takes an appeal as provided by law from an order suppressing or excluding evidence, or from an order directing pretrial disclosure of evidence, the prosecuting attorney shall certify that both of the following apply:

(1) 
the appeal is not taken for the purpose of delay;

(2) 
the ruling on the motion or motions has rendered the state's proof with respect to the pending charge so weak in its entirety that any reasonable possibility of effective prosecution has been destroyed., or the pretrial disclosure of evidence ordered by the court will have one of the effects enumerated in Crim. R. 16(D).
The appeal from an order suppressing or excluding evidence shall not be allowed unless the notice of appeal and the certification by the prosecuting attorney are filed with the clerk of the trial court within seven days after the date of the entry of the judgment or order granting the motion. Any appeal taken under this rule shall be prosecuted diligently.
If the defendant previously has not been released, the defendant shall, except in capital cases, be released from custody on his or her the defendant’s own recognizance pending appeal when the prosecuting attorney files the notice of appeal and certification.

This appeal shall take precedence over all other appeals.

If an appeal pursuant to this division from an order suppressing or excluding evidence pursuant to this division results in an affirmance of the trial court, the state shall be barred from prosecuting the defendant for the same offense or offenses except upon a showing of newly discovered evidence that the state could not, with reasonable diligence, have discovered before filing of the notice of appeal.

***

RULE 16.
Discovery and Inspection


(A)
Demand for discovery.  Upon written request each party shall forthwith provide the discovery herein allowed.  Motions for discovery shall certify that demand for discovery has been made and the discovery has not been provided.


(B)
Disclosure of evidence by the prosecuting attorney.


(1)
Information subject to disclosure.


(a)
Statement of defendant or co-defendant.  Upon motion of the defendant, the court shall order the prosecuting attorney to permit the defendant to inspect the copy or photograph any of the following which are available to, or within the possession, custody, or control of the state, the existence of which is known or by the exercise of due diligence may become known to the prosecuting attorney:


(i)
Relevant written or recorded statements made by the defendant or co-defendant, or copies thereof;


(ii)
Written summaries of any oral statement, or copies thereof, made by the defendant or co-defendant to a prosecuting attorney or any law enforcement officer;


(iii)
Recorded testimony of the defendant or co-defendant before a grand jury.


(b)
Defendant's prior record.  Upon motion of the defendant the court shall order the prosecuting attorney to furnish defendant a copy of defendant's prior criminal record, which is available to or within the possession, custody or control of the state.


(c)
Documents and tangible objects.  Upon motion of the defendant the court shall order the prosecuting attorney to permit the defendant to inspect and copy or photograph books, papers, documents, photographs, tangible objects, buildings or places, or copies or portions thereof, available to or within the possession, custody or control of the state, and which are material to the preparation of his defense, or are intended for use by the prosecuting attorney as evidence at the trial, or were obtained from or belong to the defendant.


(d)
Reports of examination and tests.  Upon motion of the defendant the court shall order the prosecuting attorney to permit the defendant to inspect and copy or photograph any results or reports of physical or mental examinations, and of scientific tests or experiments, made in connection with the particular case, or copies thereof, available to or within the possession, custody or control of the state, the existence of which is known or by the exercise of due diligence may become known to the prosecuting attorney.


(e)
Witness names and addresses; record.  Upon motion of the defendant, the court shall order the prosecuting attorney to furnish to the defendant a written list of the names and addresses of all witnesses whom the prosecuting attorney intends to call at trial, together with any record of prior felony convictions of any such witness, which record is within the knowledge of the prosecuting attorney.  Names and addresses of witnesses shall not be subject to disclosure if the prosecuting attorney certifies to the court that to do so may subject the witness or others to physical or substantial economic harm or coercion.  Where a motion for discovery of the names and addresses of witnesses has been made by a defendant, the prosecuting attorney may move the court to perpetuate the testimony of such witnesses in a hearing before the court, in which hearing the defendant shall have the right of cross-examination.  A record of the witness' testimony shall be made and shall be admissible at trial as part of the state's case in chief, in the event the witness has become unavailable through no fault of the state.


(f)
Disclosure of evidence favorable to defendant.  Upon motion of the defendant before trial the court shall order the prosecuting attorney to disclose to counsel for the defendant all evidence, known or which may become known to the prosecuting attorney, favorable to the defendant and material either to guilt or punishment.  The certification and the perpetuation provisions of subsection (B)(1)(e) apply to this subsection.


(g)
In camera inspection of witness' statement.  Upon completion of a witness' direct examination at trial, the court on motion of the defendant shall conduct an in camera inspection of the witness' written or recorded statement with the defense attorney and prosecuting attorney present and participating, to determine the existence of inconsistencies, if any, between the testimony of such witness and the prior statement.


If the court determines that inconsistencies exist, the statement shall be given to the defense attorney for use in cross-examination of the witness as to the inconsistencies.


If the court determines that inconsistencies do not exist the statement shall not be given to the defense attorney and he shall not be permitted to cross-examine or comment thereon.


Whenever the defense attorney is not given the entire statement, it shall be preserved in the records of the court to be made available to the appellate court in the event of an appeal.


(2)
Information not subject to disclosure.  Except as provided in subsections (B)(1)(a), (b), (d), (f), and (g), this rule does not authorize the discovery or inspection of reports, memoranda, or other internal documents made by the prosecuting attorney or his agents in connection with the investigation or prosecution of the case or of statements made by witnesses or prospective witnesses to state agents.


(3)
Grand jury transcripts.  The discovery or inspection of recorded proceedings of a grand jury shall be governed by Rule 6(E) and subsection (B)(1)(a) of this rule.


(4)
Witness list; no comment.  The fact that a witness' name is on a list furnished under subsections (B)(1)(b) and (f), and that such witness is not called shall not be commented upon at the trial.


(C)
Disclosure of evidence by the defendant.


(1)
Information subject to disclosure.


(a)
Documents and tangible objects.  If on request or motion the defendant obtains discovery under subsection (B)(1)(c), the court shall, upon motion of the prosecuting attorney order the defendant to permit the prosecuting attorney to inspect and copy or photograph books, papers, documents, photographs, tangible objects, or copies or portions thereof, available to or within the possession, custody or control of the defendant and which the defendant intends to introduce in evidence at the trial.


(b)
Reports of examinations and tests.  If on request or motion the defendant obtains discovery under subsection (B)(1)(d), the court shall, upon motion of the prosecuting attorney, order the defendant to permit the prosecuting attorney to inspect and copy or photograph any results or reports of physical or mental examinations and of scientific tests or experiments made in connection with the particular case, or copies thereof, available to or within the possession or control of the defendant, and which the defendant intends to introduce in evidence at the trial, or which were prepared by a witness whom the defendant intends to call at the trial, when such results or reports relate to his testimony.


(c)
Witness names and addresses.  If on request or motion the defendant obtains discovery under subsection (B)(1)(e), the court shall, upon motion of the prosecuting attorney, order the defendant to furnish the prosecuting attorney a list of the names and addresses of the witnesses he intends to call at the trial.  Where a motion for discovery of the names and addresses of witnesses has been made by the prosecuting attorney, the defendant may move the court to perpetuate the testimony of such witnesses in a hearing before the court in which hearing the prosecuting attorney shall have the right of cross-examination.  A record of the witness' testimony shall be made and shall be admissible at trial as part of the defendant's case in chief in the event the witness has become unavailable through no fault of the defendant.


(d)
In camera inspection of witness' statement.  Upon completion of the direct examination, at trial, of a witness other than the defendant, the court on motion of the prosecuting attorney shall conduct an in camera inspection of the witness' written or recorded statement obtained by the defense attorney or his agents with the defense attorney and prosecuting attorney present and participating, to determine the existence of inconsistencies, if any, between the testimony of such witness and the prior statement.


If the court determines that inconsistencies exist the statement shall be given to the prosecuting attorney for use in cross-examination of the witness as to the inconsistencies.


If the court determines that inconsistencies do not exist the statement shall not be given to the prosecuting attorney, and he shall not be permitted to cross-examine or comment thereon.


Whenever the prosecuting attorney is not given the entire statement it shall be preserved in the records of the court to be made available to the appellate court in the event of an appeal.

 (2)
Information not subject to disclosure.  Except as provided in subsections (C)(1)(b) and (d), this rule does not authorize the discovery or inspection of reports, memoranda, or other internal documents made by the defense attorney or his agents in connection with the investigation or defense of the case, or of statements made by witnesses or prospective witnesses to the defense attorney or his agents.


(3)
Witness list; no comment.  The fact that a witness' name is on a list furnished under subsection (C)(1)(c), and that the witness is not called shall not be commented upon at the trial.


(D)
Continuing duty to disclose.  If, subsequent to compliance with a request or order pursuant to this rule, and prior to or during trial, a party discovers additional matter which would have been subject to discovery or inspection under the original request or order, he shall promptly make such matter available for discovery or inspection, or notify the other party or his attorney or the court of the existence of the additional matter, in order to allow the court to modify its previous order, or to allow the other party to make an appropriate request for additional discovery or inspection.


(E)
Regulation of discovery.


(1)
Protective orders.  Upon a sufficient showing the court may at any time order that the discovery or inspection be denied, restricted or deferred, or make such other order as is appropriate.  Upon motion by a party the court may permit a party to make such showing, or part of such showing, in the form of a written statement to be inspected by the judge alone.  If the court enters an order granting relief following such a showing, the entire text of the party's statement shall be sealed and preserved in the records of the court to be made available to the appellate court in the event of an appeal.


(2)
Time, place and manner of discovery and inspection.  An order of the court granting relief under this rule shall specify the time, place and manner of making the discovery and inspection permitted, and may prescribe such terms and conditions as are just.


(3)
Failure to comply.  If at any time during the course of the proceedings it is brought to the attention of the court that a party has failed to comply with this rule or with an order issued pursuant to this rule, the court may order such party to permit the discovery or inspection, grant a continuance, or prohibit the party from introducing in evidence the material not disclosed, or it may make such other order as it deems just under the circumstances.


(F)
Time of motions.  A defendant shall make his motion for discovery within twenty-one days after arraignment or seven days before the date of trial, whichever is earlier, or at such reasonable time later as the court may permit.  The prosecuting attorney shall make his motion for discovery within seven days after defendant obtains discovery or three days before trial, whichever is earlier.  The motion shall include all relief sought under this rule.  A subsequent motion may be made only upon showing of cause why such motion would be in the interest of justice.

RULE 16
Discovery and inspection
(A) 
Purpose, Scope and Reciprocity.
This rule is to provide all parties in a criminal case with the information necessary for a full and fair adjudication of the facts, to protect the integrity of the justice system and the rights of defendants, and to protect the well-being of witnesses, victims, and society at large. All duties and remedies are subject to a standard of due diligence, apply to the defense and the prosecution equally, and are intended to be reciprocal. Once discovery is initiated by demand of the defendant, all parties have a continuing duty to supplement their disclosures.

(B) 
Discovery: Right to Copy or Photograph. 
Upon receipt of a written demand for discovery by the defendant, and except as provided in division (C), (D), or (F) of this rule, the prosecuting attorney shall provide copies or photographs, or permit counsel for the defendant to copy or photograph, the following items related to the particular case indictment, information, or complaint, and which are material to the preparation of a defense, or are intended for use by the prosecuting attorney as evidence at the trial, or were obtained from or belong to the defendant, within the possession of, or reasonably available to the state, subject to the provisions of this rule:

(1) 
Any written or recorded statement by the defendant or a co-defendant, 
including police summaries of such statements, and including grand jury 
testimony by either the defendant or co-defendant; 

(2) 
Criminal records of the defendant, a co-defendant, or witness in the state’s 
case-in-chief, or that it reasonably anticipates calling as a witness in rebuttal;
(3) 
Subject to divisions (D)(4) and (E) of this rule, all laboratory or 
hospital reports, books, papers, documents, photographs, tangible objects, 
buildings, or places;
(4)
 Subject to division (D)(4) and (E) of this rule, results of physical or mental examinations, experiments or scientific tests;
(5) 
Any evidence favorable to the defendant and material to guilt or 
punishment;

(6) 
All peace officer or Ohio State Highway Patrol reports, provided 
however, that a document prepared by a person other than the witness testifying 
will not be considered to be the witness’s  prior statement for purposes of the 
cross examination of that particular witness under the Rules of Evidence unless 
explicitly adopted by the witness;
(7) 
Any written or recorded statement by a witness in the state’s case-in-chief, 
or that it reasonably anticipates calling as a witness in rebuttal.

(C)
 Prosecuting Attorney’s Designation of “Counsel Only” Materials.
The prosecuting attorney may designate any material subject to disclosure under this rule as “counsel only” by stamping a prominent notice on each page or thing so designated.  “Counsel only” material also includes materials ordered disclosed under division (F) of this rule. Except as otherwise provided, “counsel only” material may not be shown to the defendant or any other person, but may be disclosed only to defense counsel, or the agents or employees of defense counsel, and may not otherwise be reproduced, copied or disseminated in any way. Defense counsel may orally communicate the content of the “counsel only” material to the defendant.

(D) 
Prosecuting Attorney’s Certification of Nondisclosure. 
If the prosecuting attorney does not disclose materials under this rule, the prosecuting attorney shall certify to the court that the prosecuting attorney is not disclosing material otherwise subject to disclosure under this rule for one or more of the following reasons:

(1)
The prosecuting attorney has reasonable, articulable grounds to believe that disclosure will compromise the safety of a witness, victim, or third party, or subject them to intimidation or coercion;  

(2)
 The prosecuting attorney has reasonable, articulable grounds to believe that disclosure will subject a witness, victim, or third party to a substantial risk of 
serious economic harm;  


(3) 
Disclosure will compromise an ongoing criminal investigation or a 
confidential law enforcement technique or investigation regardless of whether that 
investigation involves the pending case or the defendant;
(4)
The statement is of a child victim of sexually oriented offense under the age of thirteen;
(5)
The interests of justice require non-disclosure.

Reasonable, articulable grounds may include, but are not limited to, the nature of the case, the specific course of conduct of one or more parties, threats or prior instances of witness tampering or intimidation, whether or not those instances resulted in criminal charges, whether the defendant is pro se, and any other relevant information. 

The prosecuting attorney’s certification shall identify the nondisclosed material.

(E) 
Right of Inspection in Cases of Sexual Assault.
In cases of sexual assault, defense counsel, or the agents or employees of defense counsel, shall have the right to inspect photographs, results of physical or mental examinations, or hospital reports,  related to the indictment, information, or complaint as described in section (B)(3) or (B)(4) of this rule.  Hospital records not related to the information, indictment, or complaint are not subject to inspection or disclosure. Upon motion by defendant, copies of the photographs, results of physical or mental examinations, or hospital reports, shall be provided to defendant’s expert under seal and under protection from unauthorized dissemination pursuant to protective order. 

(F) 
Review of Prosecuting Attorney’s Certification of Non-Disclosure.
Upon motion of the defendant, the trial court shall review the prosecuting attorney’s decision of nondisclosure or designation of “counsel only” material for abuse of discretion during an in camera hearing conducted seven days prior to trial, with counsel participating. 

(1)
Upon a finding of an abuse of discretion by the prosecuting attorney, the trial court may order disclosure, grant a continuance, or other appropriate relief.

(2)
Upon a finding by the trial court of an abuse of discretion by the prosecuting attorney, the prosecuting attorney may file an interlocutory appeal pursuant to division (K) of Rule 12 of the Rules of Criminal Procedure.

(3)
Unless, for good cause shown, the court orders otherwise, any material disclosed by court order under this section shall be deemed to be “counsel only” material, whether or not it is marked as such.

(4)
In the case of a statement by a victim of a sexually oriented offense who is less than thirteen years of age, where a trial court finds no abuse of discretion, the prosecuting attorney shall permit defense counsel, or the agents or employees of defense counsel, to inspect the statement at that time.

(G) 
Perpetuation of Testimony.
Where a court has ordered disclosure of material certified by the prosecuting attorney under division (F) of this rule, the prosecuting attorney may move the court to perpetuate the testimony of relevant witnesses in a hearing before the court, in which hearing the defendant shall have the right of cross-examination. A record of the witness's testimony shall be made and shall be admissible at trial as part of the state's case in chief, in the event the witness has become unavailable through no fault of the state.

(H) 
Discovery: Right to Copy or Photograph. 
If the defendant serves a written demand for discovery or any other pleading seeking disclosure of evidence on the prosecuting attorney, a reciprocal duty of disclosure by the defendant arises without further demand by the state. The defendant shall provide copies or photographs, or permit the prosecuting attorney to copy or photograph, the following items related to the particular case indictment, information or complaint, and which are material to the innocence or alibi of the defendant, or are intended for use by the defense as evidence at the trial, or were obtained from or belong to the victim, within the possession of, or reasonably available to the defendant, except as provided in division (J) of this rule:

 (1)
All laboratory or hospital reports, books, papers, documents, photographs,
tangible objects, buildings or places;
(2) 
Results of physical or mental examinations, experiments or scientific tests;
 (3) 
Any evidence that tends to negate the guilt of the defendant, or is material 
to punishment, or tends to support an alibi. However, nothing in this rule shall be 
construed to require the defendant to disclose information that would tend to 
incriminate that defendant;
 (4) 
All investigative reports, except as provided in division (J) of this rule;
 (5) 
Any written or recorded statement by a witness in the defendant’s case-in-
chief, or any witness that it reasonably anticipates calling as a witness in 
surrebuttal.

(I)
Witness List.
Each party shall provide to opposing counsel a written witness list, including names and addresses of any witness it intends to call in its case-in-chief, or reasonably anticipates calling in rebuttal or surrebuttal. The content of the witness list may not be commented upon or disclosed to the jury by opposing counsel, but during argument, the presence or absence of the witness may be commented upon.

(J) 
Information Not Subject to Disclosure.  The following items are not subject to disclosure under this rule:

(1) 
Materials subject to the work product protection. Work product includes, but is not limited to, reports, memoranda, or other internal documents made by the 
prosecuting attorney or defense counsel, or their agents in connection with the investigation or prosecution or defense of the case;
(2)
 Transcripts of grand jury testimony, other than transcripts of the testimony of a defendant or co-defendant. Such transcripts are governed by Crim. R. 6;
 (3) 
Materials that by law are subject to privilege, or confidentiality, or are 
otherwise prohibited from disclosure.

(K)
Expert Witnesses; Reports.

An expert witness for either side shall prepare a written report summarizing the expert witness’s testimony, findings, analysis, conclusions, or opinion, and shall include a summary of the expert’s qualifications. The written report and summary of qualifications shall be subject to disclosure under this rule no later than twenty-one days prior to trial, which period may be modified by the court for good cause shown, which does not prejudice any other party. Failure to disclose the written report to opposing counsel shall preclude the expert’s testimony at trial.

(L) 
Regulation of Discovery.
The trial court may make orders regulating discovery not inconsistent with this rule. If at any time during the course of the proceedings it is brought to the attention of the court that a party has failed to comply with this rule or with an order issued pursuant to this rule, the court may order such party to permit the discovery or inspection, grant a continuance, or prohibit the party from introducing in evidence the material not disclosed, or it may make such other order as it deems just under the circumstances.

(M) 
Time of Motions.
A defendant shall make his demand for discovery within twenty-one days after arraignment or seven days before the date of trial, whichever is earlier, or at such reasonable time later as the court may permit.  A party’s motion to compel compliance this rule shall be made no later than seven days prior to trial, or three days after the opposing party provides discovery, whichever is later.  The motion shall include all relief sought under this rule. A subsequent motion may be made only upon showing of cause why such motion would be in the interest of justice.

***

RULE 41.
Search and Seizure

***
(C)
Issuance and contents.  
(1)
A warrant shall issue under this rule only on either an affidavit or affidavits sworn to before a judge of a court of record and or an affidavit or affidavits communicated to the judge by reliable electronic means establishing the grounds for issuing the warrant.  The affidavit shall name or describe the person to be searched or particularly describe the place to be searched, name or describe the property to be searched for and seized, state substantially the offense in relation thereto, and state the factual basis for the affiant's belief that such property is there located.  If the affidavit is provided by reliable electronic means, the applicant communicating the affidavit shall be placed under oath and shall swear to or affirm the affidavit communicated. 
(2)
If the judge is satisfied that probable cause for the search exists, he the judge shall issue a warrant identifying the property and naming or describing the person or place to be searched.  The warrant may be issued to the requesting prosecuting attorney or other law enforcement officer through reliable electronic means. The finding of probable cause may be based upon hearsay in whole or in part, provided there is a substantial basis for believing the source of the hearsay to be credible and for believing that there is a factual basis for the information furnished.  Before ruling on a request for a warrant, the judge may require the affiant to appear personally, and may examine under oath the affiant and any witnesses he the affiant may produce.  Such testimony shall be admissible at a hearing on a motion to suppress if taken down by a court reporter or recording equipment, transcribed, and made part of the affidavit.  The warrant shall be directed to a law enforcement officer.  It shall command the officer to search, within three days, the person or place named for the property specified.  The warrant shall be served in the daytime, unless the issuing court, by appropriate provision in the warrant, and for reasonable cause shown, authorizes its execution at times other than daytime. The warrant shall designate a judge to whom it shall be returned.

***
RULE 59.
Effective Date
***

(Y)
Effective date of amendments. 
The amendments to Criminal Rules 12, 16 and 41 filed by the Supreme Court with the General Assembly on [Enter Date] shall take effect on July 1, 2010. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

