PROPOSED AMENDMENTS TO THE

OHIO RULES OF APPELLATE PROCEDURE, 

CIVIL PROCEDURE, CRIMINAL PROCEDURE, JUVENILE PROCEDURE AND OHIO RULES OF EVIDENCE

Comments requested: The Supreme Court of Ohio will accept public comments until February 23, 2011 on the following proposed amendments to the Ohio Rules of Appellate Procedure (4, 9, 21, 25, 26, and 43), the Ohio Rules of Civil Procedure (53, 84 and 86), the Ohio Rules of Criminal Procedure (12, 14, 19, 58, and 59), the Ohio Rules of Juvenile Procedure (40, 46, and 47), and the Ohio Rules of Evidence (612 and 1102).

Comments on the proposed amendments must be submitted in writing to Jo Ellen Cline, Government Relations Counsel, Supreme Court of Ohio, 65 South Front Street, 7th Floor, Columbus, Ohio 43215-3431 or j.cline@sc.ohio.gov and received no later than February 23, 2011. Please include your full name and regular mailing address in any comment submitted by e-mail. Copies of all comments submitted will be provided to each member of the Commission on the Rules of Practice and Procedure and each Justice of the Supreme Court.


The proposed amendments were recommended to the Supreme Court by the Supreme Court Commission on the Rules of Practice and Procedure and initially were published for comment on October 4, 2010. After reviewing the comments received, the Commission recommended further revisions to the previously published amendments. After considering the written comments and the recommendations of the Commission, the Supreme Court adopted the proposed amendments and directed that the amendments be filed with the General Assembly and republished for public comment.

Pursuant to Article IV, Section 5(B) of the Ohio Constitution, the proposed amendments were filed with the General Assembly on January 5, 2011. The Commission on the Rules of Practice and Procedure and the Supreme Court will consider all comments received during this second comment period, and the Court may modify or withdraw proposed amendments prior to May 1, 2011. The amendments filed with the General Assembly and not withdrawn prior to May 1, 2011 will take effect on July 1, 2011, unless prior to that date the General Assembly adopts a concurrent resolution of disapproval.


A Staff Note prepared by the Commission on the Rules of Practice and Procedure follows each amendment. Although the Supreme Court uses the Staff Notes during its consideration of proposed amendments, the Staff Notes are not adopted by the Court and are not a part of the rule. As such, the Staff Notes represent the views of the Commission on the Rules of Practice and Procedure and not necessarily those of the Supreme Court.  The Staff Notes are not filed with the General Assembly but are included when the proposed amendments are published for comment and are made available to the public and to legislative committees.


Following is a summary of the proposed amendments. In addition to the substantive amendments, nonsubstantive grammar and gender-neutral language changes are made throughout any rule that is proposed for amendment.
App. R. 4

The proposed amendments revise Rule 4 of the Rules of Appellate Procedure to clarify the finality of a judgment in a dental, medical, optometric, or chiropractic claim when there has been a motion for attorney’s fees. The proposed amendments also clarify the procedure to be followed when a notice of appeal is filed prior to the disposition of all post-trial motions. Courts have been split over whether the appeal should be dismissed or if the case should be remanded to the trial court until all post-trial motions are disposed. The amendments adopt the latter view. Revisions to the as published version of the proposed amendments address comments received including requiring the appellant to ask for remand if a post-trial motion is filed after the notice of appeal is filed and other clarifying language.

App. R. 9

The bulk of comments received by the Court pertained to the proposed amendments to App. R. 9 regarding the official record on appeal. There continues to be concern that by requiring a written transcript to be the official transcript of the trial court proceedings, the rule will force trial courts that currently use audio, video, or digital technologies to spend additional funds on court reporters and written transcripts. The Association of Courts of Appeals Judges has expressed its belief that a written transcript is necessary for proper appellate review. The proposed amendments allow the trial court the discretion as to how to make a record in the courtroom but would require an audio or video recording to be transcribed into written form. Revisions to the proposed amendments as published in October make this concept clear. Proposed amendments to App. R. 9(B) were also revised to allay concerns over the cost of hiring a “court reporter” to transcribe the proceedings if the court does not presently use stenographic reporters. The revisions emphasize that the trial court has the discretion to utilize any person to transcribe the proceedings but continues to note that a stenographic reporter who was present for the proceedings is always acceptable.

App. R. 21


The Court proposes amendments to App. R. 21 to specify that oral argument in the court of appeals is automatically set for all cases unless a local rule requires a party to request oral argument. The proposed amendment creates a uniform manner in which oral argument is requested in those districts requiring such a procedure. Revisions to the proposed amendments provide that oral argument is not automatically set if one party is an incarcerated individual who is proceeding pro se.

App. R. 25


Two amendments to App. R. 25 are proposed. The first changes when a motion to certify an inter-district conflict is due. The proposed amendment makes the motion due within ten days of the clerk’s service of the judgment or order first creating the conflict instead of within ten days of the entry of the judgment or order first creating the conflict. The second proposed amendment clarifies that any subsequent appeal lies in the Supreme Court of Ohio and that a motion to certify a conflict does not extend the time to file an appeal with this Court. Revisions to the proposed amendments as published now specify that the ten-day filing deadlines do not start to run until the clerk has both mailed the judgment to the parties and made a notation of the mailing on the docket.
App. R. 26


The Court recommends amendments to App. R. 26 to specifically acknowledge that a court of appeals can sua sponte order en banc consideration. The proposed amendments also specify that, if a court of appeals is ordering en banc consideration sua sponte, it must do so within ten days of the clerk serving the judgment or order. The amendments specify if a court decides to consider a case en banc it must vacate the previous judgments or orders so that the time for filing an appeal to the Supreme Court of Ohio does not begin to run. The proposed amendments also change the event that starts the running of the ten-day period for filing an application for reconsideration. Under the former rule, the motion was due before the judgment or order of the court was approved by the court and filed by the court with the clerk for journalization or within ten days of the announcement of the court’s decision, whichever was later. Under the amended rule, the motion is due within ten days of the clerk’s service of the judgment or order. Like the revisions to App. R. 25, the proposed amendments have been revised from the as published version to specify that the ten-day filing deadlines do not start to run until the clerk has both mailed the judgment to the parties and made a notation of the mailing on the docket.
Magistrates (Civ. R. 53, Crim. R. 19, Juv. R. 40)


The Court recommends revisions to Civ. R. 53, Crim. R. 19, and Juv. R. 40 regarding magistrates. The purpose of the amendments is to make the rules comport with Sup. R. 19 which requires that magistrates be engaged in the practice of law for at least four years and be in good standing prior to appointment. No revisions to these proposed amendments were made following the initial public comment period.

Ohio Rules of Civil Procedure

Civ. R. 84


The Court recommends amending Civ. R. 84 to allow the Court to adopt forms when necessary that must be accepted as sufficient by courts in Ohio. The proposed amendments were not published during the first publication period. Currently, Civ. R. 84 allows the Supreme Court, when necessary, to adopt forms to be included in the Appendix of Forms. The proposed amendments clarify that any form adopted by the Supreme Court as a part of the Appendix shall be accepted as sufficient by local courts. Local courts may continue to adopt local forms for use in that court; however, if a litigant provides a standard form as adopted by the Supreme Court the form will be sufficient under the rules. 

Ohio Rules of Criminal Procedure

Crim. R. 12 and Crim. R. 14


These proposed amendments were not published during the first comment period; however, they are not substantive. Amendments to Crim. R. 16 regarding discovery in criminal cases were adopted by the Court effective July 1, 2010. The proposed amendments to Crim. R. 12 and Crim. R. 14 do not alter the rules substantively but instead correct cross-references to Crim. R. 16. The proposed amendments now cite to the correct provisions of the new discovery rule. 

Crim. R. 58


Similar to the proposed amendments to Rule 84 of the Rules of Civil Procedure, Crim. R. 58 is amended to provide a “safe haven” for litigants when using forms adopted by the Court as a part of the Appendix of Forms in the Rules of Criminal Procedure. The proposed amendments were not published during the first publication period. Currently, Crim. R. 58 allows the Supreme Court, when necessary, to adopt forms to be included in the Appendix of Forms. The proposed amendments clarify the current rule to state that any form adopted by the Supreme Court as a part of the Appendix shall be accepted as sufficient by local courts. Local courts may continue to adopt local forms for use in that court; however, if a litigant provides a form as adopted by the Supreme Court the form will be sufficient under the rules.

Ohio Rules of Juvenile Procedure

Juv. R. 1


Amendments were proposed to Juv. R. 1 specifying that the Rules of Juvenile Procedure do not apply in protection order proceedings under Revised Code Sections 2151.34 or 3113.31 involving respondents who are under the age of eighteen during the initial publication period. Comments received raised concerns regarding access to counsel by juveniles who are the subject of protection order proceedings. In light of these concerns, the Court has withdrawn the proposed amendments at the recommendation of the Commission so that further work can be done regarding access to counsel, and the waiver thereof, in the future.
Juv. R. 46


The Court recommends amending Juv. R. 46 to state that any form the Supreme Court adopts as a part of the Appendix of Forms be accepted by local courts as sufficient under the rules. The proposed amendments were not published during the initial public comment period. Local courts may continue to adopt local forms for use in that court; however, if a litigant provides a form as adopted by the Supreme Court the form will be sufficient under the rules.

Ohio Rules of Evidence

Evid. R. 612


The proposed amendment to Evid. R. 612 deletes language concerning the former Crim. R. 16. The amendment will harmonize the Rules of Evidence with the current Crim. R. 16. The proposed amendment was not published during the first comment period; however, the proposed amendment does not substantively alter the rule. 

PROPOSED AMENDMENTS TO THE RULES OF PRACTICE AND PROCEDURE

FILED BY THE SUPREME COURT OF OHIO

PURSUANT TO ARTICLE IV, SECTION 5 OF THE OHIO CONSTITUTION

***

OHIO RULES OF APPELLATE PROCEDURE

***

RULE 4.
Appeal as of Right—When Taken

* * *

(B) Exceptions

The following are exceptions to the appeal time period in division (A) of this rule:

* * *

(2) Civil or juvenile post-judgment motion. In a civil case or juvenile proceeding, if a party files any of the following, if timely and appropriate:

(a) a timely motion for judgment under Civ. R. 50(B), 

(b) a motion for a new trial under Civ. R. 59(B), 

(c) vacating or modifying a judgment by an  objections to a magistrate's decision under Civ. R 53(D)(3)(b)(4)(e)(i) or (ii) or Juv. R. Rule 40(D)(3)(b)(4)(e)(i) or (ii) of the Ohio Rules of Juvenile Procedure, or 

(d) a request for findings of fact and conclusions of law under Civ. R. 52,
(e) a motion for attorneys’ fees under R.C. 2323.42,
then the time for filing a notice of appeal from the judgment or final order in question begins to run as to all parties when the trial court enters an order resolving the last of these post-judgment filings disposing of the motion is entered. 

If a party files a notice of appeal from an otherwise final judgment but before the trial court has resolved one or more of the filings listed in this division, then the court of appeals, upon suggestion of any of the parties, shall remand the matter to the trial court to resolve the post-judgment filings in question and shall stay appellate proceedings until the trial court has done so. After the trial court has ruled on the post-judgment filing on remand, any party who wishes to appeal from the trial court’s orders or judgments on remand shall do so in the following manner: (i) by moving to amend a previously filed notice of appeal or cross-appeal under App. R. 3(F), for which leave shall be granted if sought within thirty days of the entry of the last of the trial court’s judgments or orders on remand and if sought after thirty days of the entry, the motion may be granted at the discretion of the appellate court; or (ii) by filing a new notice of appeal in the trial court in accordance with App. R. 3 and 4(A). In the latter case, any new appeal shall be consolidated with the original appeal under App. R. 3(B).

(3) Criminal post-judgment motion. In a criminal case, if a party timely files a motion for arrest of judgment under Crim. R. 34 or for a new trial under Crim. R. 33 for a reason other than newly discovered evidence, the time for filing a notice of appeal begins to run when the order denying the motion is entered. A motion for a new trial under Crim. R. 33 on the ground of newly discovered evidence made within the time for filing a motion for a new trial on other grounds extends the time for filing a notice of appeal from a judgment of conviction in the same manner as a motion on other grounds. If made after the expiration of the time for filing a motion on other grounds, the motion on the ground of newly discovered evidence does not extend the time for filing a notice of appeal.
 If a party files a notice of appeal from an otherwise final judgment but before the trial court has resolved a timely filed motion as described in this division, then the court of appeals, upon suggestion of any of the parties, shall remand the matter to the trial court to resolve the motion in question and shall stay appellate proceedings until the trial court has done so. 
After the trial court has ruled on the post-judgment filings on remand, any party who wishes to appeal from the trial court’s orders or judgments on remand shall do so in the following manner: (i) by moving to amend a previously filed notice of appeal or cross-appeal under App. R. 3(F), for which leave shall be granted if sought within thirty days of the entry of the last of the trial court’s judgments or orders on remand and if sought after thirty days of the entry, the motion may be granted in the discretion of the appellate court; or (ii) by filing a new notice of appeal in the trial court in accordance with App. R. 3 and 4(A). In the latter case, any new appeal shall be consolidated with the original appeal under App. R. 3(B).
***

Staff Note (July 1, 2011 amendment)


Some of the amendments to App. R. 4(B)(2) are technical and grammatical, designed to accommodate the different kinds of post-judgment filings that serve as exceptions to the 30-day time to appeal that otherwise applies under App. R. 4(A). The references in App. R. 4(B)(2)(c), to Civ. R.  53(D)(3)(b) and Juv. R. 40(D)(3)(b), were changed to refer to the appropriate Civil Rule and Juvenile Rule provisions governing the timing of objections to magistrates’ decisions in civil and juvenile cases. 

The addition of subsection (e) to App. R. 4(B)(2) is designed to avoid the confusion that can result over the finality of a judgment in a civil action based upon a medical claim, dental claim, optometric claim, or chiropractic claim if a party subsequently files a timely motion for attorneys’ fees under R.C. 2323.42. See, e.g., Ricciardi v. D’Apolito, 7th Dist. No. 09 MA 60, 2010-Ohio-1016, at ¶12-13; see, also, id. at ¶20 (DeGenaro, J., concurring).

New language has been added to both App. R. 4(B)(2) and App. R. 4(B)(3) to resolve confusion in the courts of appeals about the finality of a judgment and the proper disposition of an appeal if a party files a notice of appeal before all proper and timely post-trial filings are resolved or if a party makes a timely post-trial filing after the notice of appeal if filed. Some courts have held that the trial court judgment is not final while a proper post-judgment filing is pending and have, accordingly, dismissed the appeal. See, e.g., Dragway 42, LLC v. Kokosing Constr. Co., 9th Dist. No. 09CA0008, 2009-Ohio-5630, at ¶6; In re Talbert, 5th Dist. No. CT2008-0031, 2009-Ohio-4237, at ¶20-22. Others have held that the judgment is final but that the case should be remanded to the trial court to rule on the motions. See, e.g., Stewart v. Zone Cab of Cleveland, 8th Dist. No. 79317, 2002-Ohio-335, at 6. The rule now adopts the latter view and also establishes a procedure for the parties to bring into the appeal the trial court’s subsequent rulings on the post-judgment filings.
***
RULE 9.
The Record on Appeal
(A) Composition of the record on appeal. ;recording of proceedings.
(1)The original papers and exhibits thereto filed in the trial court, the transcript of proceedings, if any, including exhibits, and a certified copy of the docket and journal entries prepared by the clerk of the trial court shall constitute the record on appeal in all cases. A videotape recording of the proceedings constitutes the transcript of proceedings other than hereinafter provided, and, for purposes of filing, need not be transcribed into written form. Proceedings recorded by means other than videotape must be transcribed into written form. 
(2) When the written form is certified by the reporter in accordance with App. R. 9(B), such written form shall then constitute the transcript of proceedings. When the transcript of proceedings is in the videotape medium, counsel shall type or print those portions of such transcript necessary for the court to determine the questions presented, certify their accuracy, and append such copy of the portions of the transcripts to their briefs. In The trial court shall ensure that all proceedings of record are recorded by a reliable method, which may include a stenographic/shorthand reporter, audio-recording device, and/or video-recording device. The selection of the method in each case is in the sound discretion of the trial court, except that in all capital cases the trial proceedings shall include a written transcript of the record made during the trial be recorded by stenographic means a stenographic/shorthand reporter in addition to any other recording device the trial court wishes to employ. 
(B) The transcript of proceedings; discretion of trial court to select transcriber; duty of appellant to order; notice to appellee if partial transcript is ordered.
(1) At the time of filing the notice of appeal the appellant, in writing, shall order from the reporter a complete transcript or a transcript of the parts of the proceedings not already on file as It is the obligation of the appellant to ensure that the proceedings the appellant considers necessary for inclusion in the record, however those proceedings were recorded, are transcribed in a form that meets the specifications of App. R. 9(B)(6). and file a copy of the order with the clerk.
(2)  The reporter is the person appointed by the court to transcribe the proceedings for the trial court whether by stenographic, phonogramic, or photographic means, by the use of audio electronic recording devices, or by the use of video recording systems. If there is no officially appointed reporter, App. R. 9(C) or 9(D) may be utilized. Any stenographic/shorthand reporter selected by the trial court to record the proceedings may also serve as the official transcriber of those proceedings without prior trial court approval. Otherwise, the transcriber of the proceedings must be approved by the trial court. A party may move to appoint a particular transcriber or the trial court may appoint a transcriber sua sponte; in either case, the selection of the transcriber is within the sound discretion of the trial court, so long as the trial court has a reasonable basis for determining that the transcriber has the necessary qualifications and training to produce a reliable transcript that conforms to the requirements of App. R. 9(B)(6). 
(3) The appellant shall order the transcript in writing and shall file a copy of the transcript order with the clerk of the trial court. 
(3) (4) If no recording was made, or when a recording was made but is no longer available for transcription, App. R. 9(C) or 9(D) may be utilized. If the appellant intends to urge present an assignment of error on appeal that a finding or conclusion is unsupported by the evidence or is contrary to the weight of the evidence, the appellant shall include in the record a transcript of proceedings that includes all evidence relevant to the findings or conclusion.
(4) (5) Unless the entire transcript of proceedings is to be included in the record, the appellant, with the notice of appeal, shall file with the clerk of the trial court and serve on the appellee a description of the parts of the transcript that the appellant intends to include in the record, a statement that no transcript is necessary, or a statement that a statement pursuant to either App.R. 9(C) or 9(D) will be submitted, and a statement of the assignments of error the appellant intends to present on the appeal shall file with the notice of appeal a statement, as follows: 
(a) If the proceedings were recorded by a stenographic/shorthand reporter, the statement shall list the assignments of error the appellant intends to present on the appeal and shall either describe the parts of the transcript that the appellant intends to include in the record or shall indicate that the appellant believes that no transcript is necessary.
(b)  If the proceedings were not recorded by any means, or if the proceedings were recorded by non-stenographic means but the recording is no longer available for transcription, or if the stenographic record has become unavailable, then the statement shall list the assignments of error the appellant intends to present on appeal and shall indicate that a statement under App. R. 9(C) or 9(D) will be submitted. 
The appellant shall file this statement with the clerk of the trial court and serve the statement on the appellee.
If the appellee considers a transcript of other parts of the proceedings necessary, the appellee, within ten days after the service of the statement of the appellant, shall file and serve on the appellant a designation of additional parts to be included. The clerk of the trial court shall forward a copy of this designation to the clerk of the court of appeals.
If the appellant refuses or fails, within ten days after service on the appellant of appellee's designation, to order transcription of the additional parts, the appellee, within five days thereafter, shall either order the parts in writing from the reporter or apply to the court of appeals for an order requiring the appellant to do so. At the time of ordering, the party ordering the transcript of proceedings shall arrange for the payment to the reporter transcriber of the cost of the transcript of proceedings.
(5) (6) A transcript of proceedings prepared by a reporter under this rule shall be in the following form:
(1) (a) The transcript of proceedings shall include a front and back cover; the front cover shall bear the title and number of the case and the name of the court in which the proceedings occurred;
(2) (b) The transcript of proceedings shall be firmly bound on the left side;
(3) (c) The first page inside the front cover shall set forth the nature of the proceedings, the date or dates of the proceedings, and the judge or judges who presided;
(4) (d) The transcript of proceedings shall be prepared on white paper eight and one-half inches by eleven inches in size with the lines of each page numbered and the pages sequentially numbered;
(5) (e) An index of witnesses shall be included in the front of the transcript of proceedings and shall contain page and line references to direct, cross, re-direct, and re-cross examination;
(6) (f) An index to exhibits, whether admitted or rejected, briefly identifying each exhibit, shall be included following the index to witnesses reflecting the page and line references where the exhibit was identified and offered into evidence, was admitted or rejected, and if any objection was interposed;
(7) (g) Exhibits such as papers, maps, photographs, and similar items that were admitted shall be firmly attached, either directly or in an envelope to the inside rear cover, except as to exhibits whose size or bulk makes attachment impractical; documentary exhibits offered at trial whose admission was denied shall be included in a separate envelope with a notation that they were not admitted and also attached to the inside rear cover unless attachment is impractical;
(8) (h) No volume of a transcript of proceedings shall exceed two hundred and fifty pages in length, except it may be enlarged to three hundred pages, if necessary, to complete a part of the voir dire, opening statements, closing arguments, or jury instructions; when it is necessary to prepare more than one volume, each volume shall contain the number and name of the case and be sequentially numbered, and the separate volumes shall be approximately equal in length.;
(i) An electronic copy of the written transcript of proceedings should be included if it is available; 
(j) The reporter shall certify the transcript of proceedings as correct, whether in written or videotape form, and shall state whether it is a complete or partial transcript of proceedings, and, if partial, indicate the parts included and the parts excluded.
If the proceedings were recorded in part by videotape and in part by other media, the appellant shall order the respective parts from the proper reporter.
(6) (7) The record is complete for the purposes of appeal when the last part of the record is filed with the clerk of the trial court under App. R. 10(A).
(C) Statement of the evidence or proceedings when no report recording was made, or when the transcript of proceedings is unavailable, or when a recording was made but is no longer available for transcription.  If no report recording of the evidence or proceedings at a hearing or trial was made, or if a transcript of proceedings is unavailable, or if a recording was made but is no longer available for transcription, the appellant may prepare a statement of the evidence or proceedings from the best available means, including the appellant's recollection. The statement shall be served on the appellee no later than twenty days prior to the time for transmission of the record pursuant to App. R. 10, who and the appellee may serve on the appellant objections or propose amendments to the statement within ten days after service of the appellant’s statement; these time periods may be extended by the court of appeals for good cause. The statement and any objections or proposed amendments shall be forthwith submitted to the trial court for settlement and approval. The trial court shall act prior to the time for transmission of the record pursuant to App. R. 10, and, as settled and approved, the statement shall be included by the clerk of the trial court in the record on appeal.
(D) Agreed statement as the record on appeal. In lieu of the record on appeal as defined in division (A) of this rule, the parties, no later than ten days prior to the time for transmission of the record pursuant to under App. R. 10, may prepare and sign a statement of the case showing how the issues presented by raised in the appeal arose and were decided in the trial court and setting forth only so many of the facts averred and proved or sought to be proved as are essential to a decision of the issues presented. If the statement conforms to the truth, it, together with additions as the trial court may consider necessary to present fully the issues raised by in the appeal, shall be approved by the trial court prior to the time for transmission of the record pursuant to under App. R. 10 and shall then be certified to the court of appeals as the record on appeal and transmitted to the court of appeals by the clerk of the trial court within the time provided by App. R. 10.
(E) Correction or modification of the record. If any difference arises as to whether the record truly discloses what occurred in the trial court, the difference shall be submitted to and settled by that the trial court and the record made to conform to the truth. If anything material to either party is omitted from the record by error or accident or is misstated therein, the parties by stipulation, or the trial court, either before or after the record is transmitted to the court of appeals, or the court of appeals, on proper suggestion or of its own initiative, may direct that omission or misstatement be corrected, and if necessary that a supplemental record be certified, filed, and transmitted. All other questions as to the form and content of the record shall be presented to the court of appeals. 
***
Staff Note (July 1, 2011 amendment)

The amendments to App. R. 9 are designed to strike a balance between the trial court’s autonomy in determining how to record proceedings in the trial court and the appellate court’s preference for official transcripts in lieu of video recordings transcribed by counsel or counsel’s assistants. Under App. R. 9(A), trial courts may choose to record proceedings through the use of a stenographic/shorthand reporter, an audio-recording device, and/or a video-recording device, except in capital cases, in which a stenographic/shorthand reporter is required. Regardless of the method of recording the proceedings, a transcript is required for the record on appeal; a videotaped recording of the trial court proceedings is no longer adequate. For parties who cannot afford to have a transcript prepared, existing case law already authorizes the use of a statement of proceedings under App. R. 9(C). See State ex rel. Motley v. Capers (1986), 23 Ohio St.3d 56, 58, 23 OBR. 130, 491 N.E.2d 311.

An electronic version of the written transcript should also be included in the record under a new provision, App. R. 9(B)(6)(i).

App. R. 9(C) has been amended to reflect that the original recording of trial court proceedings may involve recording methods other than a stenographic/shorthand reporter. 
***
RULE 21.
Oral Argument

(A)
Notice of argument.  The court shall schedule oral argument in all cases, whether or not requested by a party, unless the court has adopted a local rule requiring a party to request oral argument. In the event of such a local rule, the court shall schedule oral argument at the request of any of the parties. Such a request shall be in the form of the words “ORAL ARGUMENT REQUESTED” displayed prominently on the cover page of the appellant’s opening brief or the appellee’s brief; no separate motion or other filing is necessary to secure oral argument. Notwithstanding any of the foregoing, the court is not required to schedule oral argument, even if requested, if any of the parties is both incarcerated and proceeding pro se. The court shall advise all parties of the time and place at which oral argument will be heard.
***

Staff Note (July 1, 2011 amendment)

The amendment to App. R. 21(A) is designed to create a uniform state-wide practice for requesting oral argument for those districts that do not schedule it automatically.
***
RULE 25.
Motion to certify a conflict

(A) A motion to certify a conflict under Article IV, Section 3(B)(4) of the Ohio Constitution shall be made in writing no later than ten days after the clerk has both mailed to the parties the judgment or order of the court that creates a conflict with a judgment or order of another court of appeals has been approved by the court and filed by the court with the clerk for journalization. and made note on the docket of the mailing, as required by App. R. 30(A). The filing of a motion to certify a conflict does not extend the time for filing a notice of to appeal from the judgment of the court of appeals to the Ohio Supreme Court. A motion under this rule shall specify the issue proposed for certification and shall cite the judgment or judgments alleged to be in conflict with the judgment of the court in which the motion is filed.

***
Staff Note (July 1, 2011 amendment)

App. R. 25(A) has been amended in two ways. The first amendment changes the event that starts the running of the ten-day period for filing a motion to certify an inter-district conflict. Under the former rule, the motion was due within ten days of the entry of the judgment or order first creating the conflict; under the amended rule, the motion is due within ten days of the clerk’s compliance with the mailing and docketing requirements of App. R. 30(A).

The second amendment is merely a clarification that any subsequent appeal, the time for which is not extended by a motion to certify a conflict, lies in the Ohio Supreme Court. No substantive change is intended by this clarification.
***
Rule 26.
Application for reconsideration; Application for en banc consideration; Application for reopening.
(A)
Application for reconsideration and en banc consideration.

(1)
Reconsideration

(a) 
Application for reconsideration of any cause or motion submitted on appeal shall be made in writing no later than ten days after the clerk has both mailed to the parties the judgment or order in question and made a note on the docket of the mailing as required by App. R. 30(A),before the judgment or order of the court has been approved by the court and filed by the court with the clerk for journalization or within ten days of the announcement of the court’s decision, whichever is later.  The filing of an application for reconsideration shall not extend the time for filing a notice of appeal in the Supreme Court unless such an extension is provided for by the Supreme Court Rules of Practice.   
(b) 
Parties opposing the application shall answer in writing within ten days of service of the application.  The party making the application may file a reply brief within seven days of service of the answer brief in opposition.  Copies of the application, answer brief in opposition, and reply brief shall be served in the manner prescribed for the service and filing of briefs in the initial action.  Oral argument of an application for reconsideration shall not be permitted except at the request of the court. 

(c) 
The application for reconsideration shall be considered by the panel that issued the original decision.

(2)  
En banc consideration

(a)
Upon a determination that two or more decisions of the court on which they sit are in conflict, a majority of the en banc court of appeals judges in an appellate district may order that an appeal or other proceeding be considered en banc. The en banc court shall consist of all full-time judges of the appellate district who have not recused themselves or otherwise been disqualified from the case. Consideration en banc is not favored and will not be ordered unless necessary to secure or maintain uniformity of decisions within the district on an issue that is dispositive in the case in which the application is filed.

(b)  The en banc court may order en banc consideration sua sponte. A party may also make an application for en banc consideration. An application for en banc consideration must explain how the panel’s decision conflicts with a prior panel’s decision on a dispositive issue and why consideration by the court en banc is necessary to secure and maintain uniformity of the court’s decisions. 

(c)
The rules applicable to applications for reconsideration set forth in division (A)(1) of this rule, including the timing requirements, govern applications for en banc consideration. Any sua sponte order designating a case for en banc consideration must be entered no later than ten days after the clerk has both mailed the judgment or order in question and made a note on the docket of the mailing as required by App. R. 30(A). In addition, a party may file an application for seek en banc consideration, or the court may order it sua sponte, within ten days of the date the clerk serves on has both mailed to the parties the, under App. R. 30(A), the entry of any judgment or order of the court ruling on a timely filed application for reconsideration under division (A)(1) of this rule if an intra-district conflict first arises as a result of that judgment or order and made a note on the docket of the mailing, as required by App. R. 30(A). In the case of any sua sponte designation of a case for en banc consideration, the order designating the case for en banc consideration shall also vacate the original panel decision in the case and, if applicable, any decision on an application for reconsideration. A party filing both an application for reconsideration and an application for en banc consideration simultaneously shall do so in a single document.

(d)
The decision of the en banc court shall become the decision of the court. In the event a majority of the full-time judges of the appellate district is unable to concur in a decision, the decision of the original panel shall remain the decision in the case unless vacated under App. R. 26(A)(2)(c) and, if so vacated, shall be reentered.
(e)
Other procedures governing the initiation, filing, briefing, rehearing, reconsideration, and determination of en banc proceedings may be prescribed by local rule or as otherwise ordered by the court.

***

Staff Note (July 1, 2011 amendment)

There are two amendments to App. R. 26(A)(1)(a). The first changes the event that starts the running of the ten-day period for filing an application for reconsideration. Under the former rule, the motion was due before the judgment or order of the court was approved by the court and filed by the court with the clerk for journalization or within ten days of the announcement of the court’s decision, whichever was later. Under the amended rule, the motion is due within ten days after the clerk complies with the mailing and docketing requirements of App. R. 30(A). And because the timing requirements for applications for reconsideration under App. R. 26(A)(1)(a) also govern the timing for filing an application for en banc consideration under App. R. 26(A)(2), the clerk’s compliance with the mailing and docketing requirements of App. R. 30(A) also now trigger the time to file an application for en banc consideration. The second amendment to App. R. 26(A)(1)(a) deletes language warning that an application for reconsideration did not extend the time to appeal to the Ohio Supreme Court; effective July 1, 2010, a timely filed application for reconsideration under App. R. 26(A)(1) or for en banc consideration under App. R. 26(A)(2) does extend the time to appeal to the Ohio Supreme Court under S.Ct. Prac. R. 2.2(A)(5) and (6).

There are also several amendments to App. R. 26(A)(2). Two of them are clarifications. The first clarification appears in App. R. 26(A)(2)(a) and is designed to clarify that a majority of the “en banc court”, a defined term that does not include judges who have recused themselves or been disqualified, must agree to consider a case en banc. By contrast, under App. R. 26(A)(2)(d), in order to render an en banc decision, “a majority of the full-time judges of the appellate district” including those who do not actually participate in the en banc consideration, must agree. The second clarification appears in App. R. 26(A)(2)(b), which expressly permits the en banc court to decide sua sponte to consider a case en banc. No substantive changes are intended by either of these amendments. 

Two substantive amendments to App. R. 26(A)(2)(c) govern the process for sua sponte en banc consideration.  First, the rule now specifies that any sua sponte decision to consider a case en banc must be made within ten days of the date the clerk complies with the mailing and docketing requirements of App. R. 30(A). The former rule included no time limit for a sua sponte decision to consider a case en banc, and this addition was intended to ensure finality to the appellate process. Second, if the court decides sua sponte to consider a case en banc, it must vacate the judgments or orders in the case that will be considered en banc so that the time for a party to appeal to the Ohio Supreme Court does not run concurrently with the court’s sua sponte en banc consideration. A recent amendment to the Supreme Court Practice Rules extends the time to appeal to the Ohio Supreme Court in the event that a party files a timely application for en banc consideration, but there is no such provision in the event the court of appeals decides sua sponte to consider a case en banc. See S.Ct. Prac. R. 2.2(a)(6).
***

RULE 43.
Effective Date

***

(X)
Effective date of amendments.  The amendments to Rules 4, 9, 21, 25, and 26 filed by the Supreme Court with the General Assembly on January 5, 2011 shall take effect on July 1, 2011. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

OHIO RULES OF CIVIL PROCEDURE

***

RULE 53.
Magistrates

(A)
Appointment.  A court of record may appoint one or more magistrates who shall be attorneys at law admitted to have been engaged in the practice in of law for at least four years and be in good standing with the Supreme Court of Ohio at the time of appointment.  A magistrate appointed under this rule may also serve as a magistrate under Crim. R. 19 or as a traffic magistrate.

***

RULE 84.
Forms

The forms contained in the Appendix of Forms which the supreme court Supreme Court from time to time may approve are sufficient under these rules and shall be accepted for filing by courts of this state. Forms adopted by local courts that are substantially similar to the forms in the Appendix of Forms may also be accepted for filing. The forms in the Appendix of Forms are intended to indicate the simplicity and brevity of statement which these rules contemplate.

***

Staff Note (July 1, 2011 Amendment)


Civil Rule 84 is amended to indicate that forms contained in the Appendix of Forms provide a “safe haven” for litigants. The forms must be accepted by local courts as sufficient under the rules. Local courts may continue, however, to adopt local forms which can also be accepted for filing. The amendment is intended to make it easier for pro se litigants and practitioners to access courts and justice by allowing for standardized forms in certain proceedings.

***

RULE 86.
Effective Date

***

(GG)
Effective date of amendments.  The amendments to Civil Rule 53 and 84 filed by the Supreme Court with the General Assembly on January 5, 2011 shall take effect on July 1, 2011. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event 
the former procedure applies.
***

RULES OF CRIMINAL PROCEDURE



***
RULE 12.
Pleadings and Motions Before Trial:  Defenses and Objections

***

(D)
Motion date.  All pretrial motions except as provided in Crim. R. 7(E) and 16(F) 16(M) shall be made within thirty-five days after arraignment or seven days before trial, whichever is earlier.  The court in the interest of justice may extend the time for making pretrial motions.

***
RULE 14.
Relief From Prejudicial Joinder


If it appears that a defendant or the state is prejudiced by a joinder of offenses or of defendants in an indictment, information, or complaint, or by such joinder for trial together of indictments, informations or complaints, the court shall order an election or separate trial of counts, grant a severance of defendants, or provide such other relief as justice requires.  In ruling on a motion by a defendant for severance, the court shall order the prosecuting attorney to deliver to the court for inspection pursuant to Rule 16(B)(1)(a) 16(B)(1) any statements or confessions made by the defendants which the state intends to introduce in evidence at the trial.


When two or more persons are jointly indicted for a capital offense, each of such persons shall be tried separately, unless the court orders the defendants to be tried jointly, upon application by the prosecuting attorney or one or more of the defendants, and for good cause shown.

***

RULE 19.
Magistrates
(A)
Appointment.  A court other than a mayor's court may appoint one or more magistrates who shall have been engaged in the practice of law for at least four years and be in good standing with the Supreme Court of Ohio at the time of appointment.  A magistrate shall be an attorney admitted to practice in Ohio.  A magistrate may serve in more than one county or in two or more courts of the same criminal jurisdiction within the same county.

***

RULE 58.
Forms


The forms contained in the Appendix of Forms which the supreme court Supreme Court from time to time may approve are illustrative and not mandatory sufficient under these rules and shall be accepted for filing by courts of this state. Forms adopted by local courts that are substantially similar to the forms in the Appendix of Forms, may also be accepted for filing. The forms in the Appendix of Forms are intended to indicate the simplicity and brevity of statement which these rules contemplate.

***

Staff Note (July 1, 2011 Amendment)


Criminal Rule 58 is amended to specify that forms contained in the Appendix of Forms provide a “safe haven” for litigants. The forms must be accepted by local courts as sufficient under the rules. Local courts may still adopt local forms which can also be accepted for filing. The amendment is intended to make it easier for pro se litigants and practitioners to access courts and justice by allowing for standardized forms in certain proceedings.

***

RULE 59.
Effective Date
***

(Z)
Effective date of amendments. 
The amendments to Criminal Rule 12, 14, 19, and 58 filed by the Supreme Court with the General Assembly on January 5, 2011 shall take effect on July 1, 2011. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

RULES OF JUVENILE PROCEDURE

***

RULE 40.
Magistrates


(A)
Appointment.  The court may appoint one or more magistrates.  Magistrates first appointed on or after the effective date of this amendment who shall be attorneys admitted to have been engaged in the  practice of law for at least four years and be in good standing with the in Supreme Court of Ohio at the time of appointment.  A magistrate appointed under this rule also may serve as a magistrate under Crim. R. 19.  The court shall not appoint as a magistrate any person who has contemporaneous responsibility for working with, or supervising the behavior of, children who are subject to dispositional orders of the appointing court or any other juvenile court.

***

RULE 46.
Forms


The forms contained in the Appendix of Forms which the supreme court from time to time may approve are illustrative and not mandatory sufficient under these rules and shall be accepted for filing by courts of this state. Forms adopted by local courts that are substantially similar to the forms in the Appendix of Forms may also be accepted for filing. The forms in the Appendix of Forms are intended to indicate the simplicity and brevity of statement which these rules contemplate.

***

Staff Note (July 1, 2011 Amendment)


Juvenile Rule 46 is amended to specify that forms contained in the Appendix of Forms provide a “safe haven” for litigants. The forms must be accepted by local courts as sufficient under the rules. Local courts may continue, however, to adopt local forms which can also be accepted for filing. The amendment is intended to make it easier for pro se litigants and practitioners to access courts and justice by allowing for standardized forms in certain proceedings.

***

RULE 47.      Effective Date
***
(T)
Effective date of amendments.  The amendments to Juvenile Rules  40 and 46 filed by the Supreme Court with the General Assembly on January 5, 2011 shall take effect on July 1, 2011.  They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

RULES OF EVIDENCE
***


RULE 612.
Writing Used to Refresh Memory


Except as otherwise provided in criminal proceedings by Rules 16(B)(1)(g) and 16(C)(1)(d) of Ohio Rules of Criminal Procedure, if If a witness uses a writing to refresh memory for the purpose of testifying, either:  (1) while testifying; or (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing.  The adverse party is also entitled to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.  If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.  If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

***
RULE 1102.
Effective Date

***

(P)
Effective date of amendments.  The amendments to the Rules of Evidence filed by the Supreme Court with the General Assembly on January 5, 2011 shall take effect on July 1, 2011.  They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.


