THE SUPREME COURT of OHIO

COMMISSION ON PROFESSIONALISM

LAWYER TO LAWYER MENTORING PROGRAM
WORKSHEET R
INTRODUCTION TO REPORTING LAWYER MISCONDUCT

Worksheet R is intended to facilitate a discussion about a lawyer’s obligation to report lawyer
misconduct, including the appropriate way to handle situations where the new lawyer believes
another lawyer has committed an ethical violation and where the new lawyer has been asked by a
senior member of the firm to do something that is unethical or unprofessional.

* * %

» Discuss a lawyer’s obligation to report lawyer/judge misconduct, including the reasons
why lawyers should report other lawyers’ misconduct and to whom such misconduct
should be reported. See Prof. Cond. Rules 8.3 and 8.4.

» Discuss the types of factors which should be considered in determining whether
misconduct should be reported to a tribunal, disciplinary agency, prosecutor’s office, or
other authority.

» Discuss the following situations and suggest the most appropriate authority (if any) to
whom the conduct should be reported and the reasons therefore:

= Continuous discovery abuse by opposing counsel

= Opposing counsel filing frivolous lawsuits or lawsuits merely to harass your client

= Egregiously unprofessional conduct during litigation

= Suspected theft by a attorney of a former client’s funds

= Suspected financial misconduct by a lawyer who is guardian for an incompetent
person

= An attorney’s failure to pay expert fees or other costs of litigation

= Theft of IOLTA monies by a lawyer in your firm

= Abusive and disrespectful behavior toward counsel and/or witnesses by a judge

= Client neglect because of suspected substance abuse or mental health issues by
another attorney

= Erratic and unfair behavior by a judge because of suspected substance abuse or
mental health issues

= Opposing counsel representing a party with whom there is a conflict of interest

= Unauthorized practice of law by an attorney licensed in a jurisdiction other than
Ohio

» Discuss a lawyer’s obligation to assist in and provide information about a lawyer or
judge’s conduct in an inquiry by a tribunal or other authority investigating that lawyer or
judge. See Prof. Cond. Rule 8.3 and Gov. Bar R. V(4)(G).
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» Discuss the firm’s procedure (if in an in-house mentoring relationship) or the appropriate
action for a new lawyer who suspects that a partner in the firm has committed
misconduct. Discuss the procedure when an associate in the firm is suspected of
misconduct.

» Discuss what the new lawyer should do if he or she does not know whether a partner or
associate’s conduct is inappropriate, but he or she suspects that it might be.

» Discuss what the new lawyer should do if a superior in the new lawyer’s firm instructs
the new lawyer to do something that the new lawyer believes to be unethical. See Prof.
Cond. Rules 5.1 and 5.2.

» Discuss the new lawyer’s ethical responsibility to properly oversee non-lawyer assistants’
efforts to ensure that their conduct is compatible with the professional obligations of the
lawyer. See Prof. Cond. Rule 5.3.

» Read and discuss the attached excerpt regarding dealing with ethical issues in your law
firm. KiMM ALAYNE WALTON, WHAT LAW SCHOOL DOESN’T TEACH YOU...BUT YOoU
REALLY NEED TO KNOW (2000).

» Suggest resources that the new lawyer can consult for making important ethical
decisions, including the following:

= Identify the procedure for obtaining in-house ethics advice (if you are in an in-
house mentoring relationship).

* Provide suggestions for finding outside ethics counsel and when such action is
recommended.

= Identify other helpful ethics materials, where they can be found, and the
importance of supplementing general ethics resources with independent research
on Ohio disciplinary case law when the ethics resources reviewed are not based
on the Ohio Rules of Professional Conduct.

= Identify ethics inquiry services of bar associations.

= Discuss procedures for requesting or researching ethics advisory opinions of bar
associations or the Ohio Supreme Court Board of Commissioners on Grievances
and Discipline.
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RESOURCES

OHIO RULES OF PROFESSIONAL CONDUCT

V. LAW FIRMS AND ASSOCIATIONS
RULE 5.1: RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY
LAWYERS

(a) [RESERVED]
(b) [RESERVED]

(c) A lawyer shall be responsible for another lawyer's violation of the Ohio Rules of Professional
Conduct if either of the following applies:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved;
(2) the lawyer is a partner or has comparable managerial authority in the law firm or
government agency in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take reasonable remedial action.

View comments at
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule5 1

RULE 5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) A lawyer is bound by the Ohio Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Ohio Rules of Professional Conduct if that lawyer
acts in accordance with a supervisory lawyer's reasonable resolution of a question of professional
duty.

View comments at
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule5 2
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RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

With respect to a nonlawyer employed by, retained by, or associated with a lawyer, all of the
following apply:

(a) a lawyer who individually or together with other lawyers possesses managerial authority in a
law firm or government agency shall make reasonable efforts to ensure that the firm or
government agency has in effect measures giving reasonable assurance that the person's conduct
is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
efforts to ensure that the person's conduct is compatible with the professional obligations of the
lawyer;

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the

Ohio Rules of Professional Conduct if engaged in by a lawyer if either of the following applies:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct
involved,;
(2) the lawyer has managerial authority in the law firm or government agency in which
the person is employed, or has direct supervisory authority over the person, and knows of
the conduct at a time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.

View comments at
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule5_3

VII. MAINTAINING THE INTEGRITY OF THE PROFESSION
RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who possesses unprivileged knowledge of a violation of the Ohio Rules of
Professional Conduct that raises a question as to any lawyer's honesty, trustworthiness, or fitness
as a lawyer in other respects, shall inform a disciplinary authority empowered to investigate or
act upon such a violation.

(b) A lawyer who possesses unprivileged knowledge that a judge has committed a violation of
the Ohio Rules of Professional Conduct or applicable rules of judicial conduct shall inform the
appropriate authority.

(c) Any information obtained by a member of a committee or subcommittee of a bar association,
or by a member, employee, or agent of a nonprofit corporation established by a bar association,
designed to assist lawyers with substance abuse or mental health problems, provided the
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COMMISSION ON PROFESSIONALISM

information was obtained while the member, employee, or agent was performing duties as a
member, employee, or agent of the committee, subcommittee, or nonprofit corporation, shall be
privileged for all purposes under this rule.

View comments at
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule8_3

RULE 8.4: MISCONDUCT

It is professional misconduct for a lawyer to do any of the following:

(a) violate or attempt to violate the Ohio Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another;

(b) commit an illegal act that reflects adversely on the lawyer's honesty or trustworthiness;
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Ohio Rules of Professional Conduct or other law;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of the Ohio Rules of
Professional Conduct, the applicable rules of judicial conduct, or other law;

(9) engage, in a professional capacity, in conduct involving discrimination prohibited by law
because of race, color, religion, age, gender, sexual orientation, national origin, marital status, or
disability;

(h) engage in any other conduct that adversely reflects on the lawyer's fitness to practice law.

View comments at
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule8 4
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Ohio Rules of Court
Rules for the Government of the Bar of Ohio

RULE V. DISCIPLINARY PROCEDURE
Section 4. Investigation and Filing of Complaints.

(G) Duty to Cooperate. The Board, the Disciplinary Counsel, and president, secretary, or chair
of a Certified Grievance Committee may call upon any justice, judge, or attorney to assist in an
investigation or testify in a hearing before the Board or a panel for which provision is made in
this rule, including mediation and ADR procedures, as to any matter that he or she would not be
bound to claim privilege as an attorney at law. No justice, judge, or attorney shall neglect or
refuse to assist or testify in an investigation or hearing.

Ohio Supreme Court Board of Commissioners on Grievances and Discipline Ethics Advisory
Opinions http://www.sconet.state.oh.us/BOC/Advisory_Opinions/

American Legal Ethics Library http://www.law.cornell.edu/ethics/

LegalEthics.com www.legalethics.com

sunEthics http://www.sunethics.com/
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or a lack of initiative. Drum up the work yourself. If there is
charge of your assignments, go to them and volunteery,
nobody is in charge of the work you get, go around and ask
if there’s something you car: work on for them. If ther
practice area that interests yo 1, be sure to get to know the a
work in that area and ask if yu can help them. You may shake
just 2 meme or two but some: work that really excites you! It
able at first to find any more work, hide that as best you can

up on your legal reading [ron’t let yourself be seen twi
thumbs!™

. ETHical bssuest How To Aveid Beive LeD Away In

Hanpcurss AnD AT THe Sae Tive Avoro Torouing OFF
Your Boss

{ don’t have to tell you that if ycu do something unethical, you riskd
your license to practice law. But in practical terms, things are often not ¢wite]
cut and dried. If they were, nobocly would ever do anything unethical
can be under Iofs of pressure a5 a lawyer, and that’s what causes ethical pro
lems. Your boss may press you to de something that makes you uncomfor
and you worry that if you speak 1p you may lose your job. A major client
wants you to bend the rules a litfle, implying that if you don't, you'l} lose thelr
business. You're at 2 prosecutor’s oifice, and your boss pressures you to “geta

conviction,” and you interpret that "o mean, “Do whatever it takes, ethical o
not.” You're still in school, and the employer you'll be working for when you
graduate asks you 1o use your Lexis or Westlaw student ID to do research for °
. them, You worty that if you don’t, ou’ll jeopardize your job before you even
start.

In this section, we'll talk about how to hand]e ethical dilemras, and how 10
resolve ethical issues without destroying yourself politically at the office. We'll -
also discuss what to do if you determine that the behavior being pressed oo

you is truly unethical. {As we'll see, it’s pretty straightforward. Refuse to do it
If they insist—leave.)

& Professional Publications, Inc.

477
mggYmDon'tWaMTondk..-

protect yourself up front from ethical problems.

ideally you never want to be in the situation where‘ your boss comes‘
uandsavs“Hey—-vburymisgunfor me, will you?” There are ac:\:r
“;:?Jf prophylactic [measures you can take to protect yourself frou; ;ﬂe_
1l:’w\ving that happen. One is 10 “pstablish yoursell fron_l thzsa:;:fs e
following, I-dotting, Terossing person," says De :1 i he
Colangelo. Don'thiag about how you've gotten away e
past, and don't make approving noises when other‘ people tell 70 o
what they've done. “The kid at the checkout Inissed the cI:ase oo
under my cart,” “1 wrote off more miles on MY car than _dro:heers
year"—don't respond, “Wowl® When yoil tun;m in yo;lratt-m;eon’t paé
i isors know
them precise, and let your Sif '

ﬁ:se repol:ts. Don't suggest in any way that you‘:ve got lax smnd;rc:o
That may well encourage an upscruplilous Supervisor to ask you
something unethical at work. ot

Secondly, make sure that you keep accuré;z;;co;sd; Zlkcu 2111 -

i «Getting OF On the Right Foot”

?Gazgnt: :)rgaemzt‘ﬂ?; » 1 you keep accurate records of what you do, com-
munications with clients, and you heve memos o ﬁ.le and bt;lfkc:lpb;amaﬂsm .
you'll help protect yourself if you're ever charged with we

2. When you're faced with an ethical issue, dont mmp to ‘:i::— here
' condusionmatwhatyou’rebeingasm'adtodoxsunethl
area Iotmore'grayareas'thanyoummk.

Some things are cbvious. Destroying evidence. Paying bar dues out ::
wust accounts. Padding biks. But many lawyers 3:101:1 ::;e?;t r::u .
i behavior is unethic
ors tend to think that a 1ot of s u '
ZX- It's important to figure out if something 15 r‘eaﬂy an et?ncsi :);01;—{
fem—ot you've got something on your mind making you thn‘l.kmm ' éo_
could be that you don't approve of the client ;r what tll;maeze oot
jent is Iyi ut you
ou're sure that the client is lying g
Pzgisjo: maybe you think you heard someplace that som:;bmgghs;
A,
1:‘:.nethical, but when you look it up you find that the Tule you o
you heard wasn't accurate.
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Incidema‘uy, “If you urn in Your bill
your ho]uzs, .lt's 0ot an et 1iey) issue,” says Nova South
“That’s ?;’lfnzgoutforthe client. It's perfectly ethica) i

o You e . . ) * L
it figure our i Something is ethical of 7o

ables ang our
yoursy Hrainstorm with you about zlternative strategies. Either way, you've

iaken a great burden from your shouiders by going fo someone who
knows your supervisor betrer than you do.

If you work in a smaller office—or you work in a large organization
and dot’t feel comfortable going to someone in-house—there’s a whole

3. Finding g
Finding out Whether something ; \
aft of possibilities for you in determining whethet or not something is

Upsetting the apple cart. 15 truly unethicat 2
It depends op ¢ *“unethical. If you have other close friends in the legal community, you can
of your emploger ;Tmtche of the Questionable behayior and bounce the situation—in very general terms~—off them. You can say,
it’s the clien X " se i P :
Phether the belavior i st o oy 0, U YOU G ot et et 1 the 2 2 50ing Do, o s
2ar What YOU'Te 2 junior pemiamn. i
You want, let e tatk o x berson, s2 bar association’s hotline. Florida, for instance has an ethics hotline that

fyour superior] aboyt 2
ut it and e
re saying,l Let : gets 20,000 calls a year and they give opinions over the phone. You could
: o, alse contact the ARA’s ethics hotline. It’s called ETHICSearch, and you

The Situation j ime.

ou believe " lsb:] ferent if ivs YOur superior who can reach them by phone at 312-988-5323, or fax at 312-088-5491, cre-
Et be unethical behavi, Th X mail at ethicsearch@staff.abanet.org (Deedless to say, i you call, call

You're new, T~ 1he problem 4 Y, i yo +
ethics quﬁﬁz:ddosi t know how your boss will react to ha from your cell phene or 2 public phone; if you e-mail, e-mail from home;
they’ll e hacked ;]mme szyers Wwill take it in strige Somxi and if you fax, fax from Kinko's. You don’t need to have your employer

asking You'd even question their ethjer L5 f hone billt) ETHICSearch la

Rot ) on their ethics, Yo see a record of your contact on the phone bill!) WYELS can
you're notstf:::u directty unless you're sure of how mu 1:1 react. [ often give you an authority on point immediately and/or e-mail or fax
What ycu should do depends on the D:Y " you the authoerities you need to understand the issue and resolve the

problem (like relevant ethics opinions and rules). The initial consultation
is free, and if you want additiopal research, it costs $45/hour for ABA

ate—g0 to som e—for instance, ir's a sang o o
fmorins ezgie monzsenior to ask for advice o asock members and $60/hour for non-members. You could even contact a
large office of any king EO to someone else legal ethics lawyer—there are lawyers who devote some or all of their
you rust—e it 2 practice to handling ethical questions for other lawyers—and ask them.

- PArtner, or anyone else
atwork
. whom you If you're sufficlently concerned or flummozxed, that’s a possibility. And

trust—and say, “p'py ‘
3 hot really sure abo
and lay out the . Ut this cne—what do you think?*
schiool we smdjidmi;m' O you coutd say, “I'm new, but m:;m ? that has the benefit of proving, should the issue ever arise, that you took
sional ethics * piggy s and It seems tg me it’s against the code of ﬁ;u steps to epsure that you were doing the right thing, The botiom ne is,
2 though you'rs poit:ig:fmon as though yoy want o be educaz:jm not- there are a bunch of resources available to you for resolving ethical
e an accysat . issues. advan !

fand m:;h a55ure you ~hat what ngin: e They'll do one of two Nov?iemybemfa:f a?;m asking around a bit, you don’t have a defini-
and that’s what']] hay een asked to do i ’ i
you that it u lfappen the vast majority of the time oro s ethical tive answer on whether or not the behavior is unethical. There’s a lof of
Aotethical, anc! jf thars the J- Or theyl tel gray area in ethics! In that case, the rule Is that if you're acting under the

Case, You need to ask
them how direction of another lawyer, you can rely on their interpretation of an

best 16 handle . Maybe th
YL talk to your supervi
Pervisor directly, ! ere—
- O they'l ethics rule as long as it’s reasonable. There's 2 bit of judgment th
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ings You b ees

You G)uldn’t, for 5 .
stance, ollow i

ahead and hg, _ the advice of a syper;

Tl questiy mglih; body. it ethical. Tryg me.” BZ?;::; ) early outside the scope of my duties as a lawyer. He wanted me to
» e rule; . g a document where he had whited out some of the words; I’d seen

Stggest that you're
prot
ected. before, so i knew sarnething was different. | told my supervisor, and

the supervisor immediately responded, ‘Get rid of the dlient. It takes

who & source: whether i years to develop a professional reputation. You can lose it in an
I ;esq:zfzi :’h: :::ﬁ;‘i :;hil:lor. T instant. Don't let a client put you in that position."

s N ether you're
Mmr “."}_"_’; ;‘;f ;"mt person. If pour mm,fr ¥ it's your boss, again, break it gently, Look past thelr specific request
stead you are the fnome iznt, then your boss to the goal they are ying to reach, and see if there isn't an ethical way
other alternatives thyy PESon with the clieny, to accomplish that goal. Perhaps there’s a client who's insisting on a par-
WVeS .. * You can a;o"""thlcal “Why don’t we thick o o ticular answer, and your supervisor is feeling that pressure. Instead of say-
ately Won't work. pass POIDt out that what he ing, “This is wrong!” or “This is unethical!™ say, “Can we take a look
ot believe this » the ballt For instance, you can sav <4 . ; from this perspective?” or “This troubles me. I hear what you're asking
525, “A jury me. But can we talk about other strategies?™ Maybe they interpret the

fth .
you're ey.bac_k You nto a Commner, yoy'v rules differentty than you did, and if they can support their ent, as |
ask]ng e basjcauy B0t 10 ? P argum!

0 1t for ap YboI:; to d? Will pyt oy license to Practice at nsk.s;Y‘;e mentioned just 2 minute ago, the ethics rules say you're covered {mind
any other jawyatff lm“"ow’“::;,,sand Tean'tdo i Joryou. Ang neizhé; ' you th:;’:;gl;o true f:)r a;sea; t:;:;e mEzbfmgray;o not for things tha]t) are
a book i . €857 10 52y When [ty conss ¥ more strai rward). ickinson’s Elaine Bourne suggests, “Do 2
ificatt Onm:;e:feijm% T2 l?ig client, Byt :;tmﬁ:;?ng memo to file, cc: somehody else if that’s feasible”—cover yog:selﬂ
59U 19 do sometting g Vf‘f‘? think about thys. Once 3 1f your boss doesn’t take the bait and insists that you do something
€an blackma yoy Y ea_“‘-al, they've got you by the that you're fairly sute is unethical, you just can’t do it. As Vepable, Baet-
that” because they kno:f“mauY- You can't evep again say jer's Stefan Tucker advises, “Once you ascertain for sure that it’s upethi-
not worth Y01 adlready qigt Something unert; L cal, say to them, ‘U'm sorry. I cam’t do it.”” If it costs you your job, you're
ical. [t's just well rid of it As Loyola’s Pam Occhipinti says, “My father always told
Z me, ‘You can always make ali the money in the world, but you can't
SMapy HUMAN N TRicg — make your name back,” Don't compromise your reputation!” Faherty,
Mid- . - . Sensabaugh's Scott Kaminski agrees: “In the practice of law, your reputa-

tion is everything. Never do anything thar would compromise your repu-

stores wha Jea “We represented a cror

were s:upposedsr;e;;;d SPace frem larger stores, The dea;’!ted 2 chain of tation, no matter the reason.” No job is worth commiiting an ethical

Pretty clear thyy thpay fent based on how myg, they sol“: . thaf hey | breach, no matter how it looks when you're sitting in the hot seat. If
) ey were Fiding som ; randitwas 5 your boss is a sleazeball, other lawyers know it, and you don't want to be

tarred with that same brush. As Pam Occhiping says, “One associate 1
me 1o do someth; know worked for three partmers in a plaintiff's personal injury firm:. One
ing that was day ail thres partners were arrested for stealing from clients. Realize that
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After that incident, that partner never asked me to do his
dirty work for him again.”

Incidentally, if it comes to that—and you have to look for another
.. job—be careful how you bring up the topic with future employers. If
there are other teasons you wanfed to leave the employer—like you
"d make a frangic Pass PR wanted to change practice areas or settings or move to another city—
r hapless associa te(sj % focus on those. When it comes to the ethics problems, as Hofstra’s Caro-
work was done, hetg i" = . line Lewy says, “Couch it in diplomatic terms, iike ‘I had some
tever went wron, g, mi o 2 reservations about the practice’ or ‘I was uncomfortable’ or ‘Our styles
: 2 * weren't compatible.” The fact is, if somebody is sleazy, everybody in the
legal community already knows it!” If you're pressed on the issue, Elaine
Bourne says, “Then tell them. Dance around it until you're cornered, and
then say, ‘They asked me o do some things that [ researched and found
io be outside the rules of ethics. Frankly, if you asked me to do those
things for you, I wouldn't do them for you, eithet™ Face it. If a prospec-
tive employer wanted you to do something unethical for them, you don't
want thatijob, either!
5. What to do if you find out that the behavior is ethical—-but you're
stillnot happy with it

COMPly with the ryfe
H . There "
TS i the complain: in gny war, o | COU verity th it ertain that what you're being asked to do is ethical, 2d
e an o 7 Shapeorform i fess than Ycu'r?:isa:;pointed with \‘.hazr Olg:m’sﬁmethingoel;z:ingcm; aII;’s
! walked to - ; = .
S2id, “Undier Rult: ;:arner’s office, looked him in the eye, and o0, entirely possible that something could be ethical but stili make your hair
» - Teannot, ang wj ; X i X stand on end. Ma U just can't bri urself to represent le you
today.” He looked at me. absolytety ;:z: % Sign this complaint .- consider szeazoid:bce)rygn;ybe you’vmn:ogtyrzoral pmmezls withpetgi ﬁ?ds
tom"duptohlmTh “gasted that | had the . . A
of businesses your firm represeats. Or maybe you think your bosses are

.en he said in distress, ‘But | can't do .
! ting that he tried to bambeozie me :
2 knew was Unethicah

sleazy, even though what they’re doing is technically on the right side of
the ethics code. You know what? It’s not the right job for you. As Nova
Southeastern’s Pat Jason says, “If you're uncomfortable, it’s not 2 good fit
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ahout those kinds of issues. That's not an ethical problem—that's a career
issue!



